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STATEMENT OF QUESTIONS PRESENTED 


1. Whether Rule 37 (d) empowers a court to dismiss-an action for 
"wilfully" failing to make discovery where a witness in failing to appear 
for a deposition violated no court order. 


2. Whether a witness can be held to have acted "wilfully" where he 


gave a substantial bona fide reason for not appearing. 


3. Whether, assuming power to dismiss, the court abused its dis- 
cretion where: 


(a) Only a slight delay in discovery was involved; 


(b) Appellant's counsel did not seek a protective order because 
appellees’ counsel represented that he would move, not for dismissal, 
but for an order directing the witness to appear; 


(c) The action ordered dismissed is conceded by appellees to 
have substantial merit; 


(d) The practical effect of the order below will lead counsel to 
protect their clients by flooding the court with motions for protective 
orders; 


(e) Substantial constitutional questions will arise if Rule 37 (d) 
is construed to authorize dismissal on such facts. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE .. 
RULES INVOLVED 


ARGUMENT: 


Point I: The court below erred in dismissing the action, because 
Mr. Irons violated no court order. The power to dismiss 
under Rule 37 (d) for "wilfully" failing to attend a deposi- 
tion or failing to answer interrogatories does not exist 
unless a court order has been violated 


The witness gave a substantial bona fide reason for not 
appearing, and the court erred in holding, under the cir- 
cumstances, that the witness acted "wilfully" . 


Assuming that power existed to dismiss the action, the 
court below abused its discretion in the circumstances; a 
contrary view would raise a serious constitutional question 


(a) Only a slight delay in discovery was involved 


(b) Appellant's counsel did not move for a protective order 
under Rule 30 (b), because he relied on statements of op- 
posing counsel 


(c) The order of dismissal was a striking abuse of discretion, 
because appellant's action has merit........ 


(a) The order will have a detrimental effect on practice in 
the court below 


(e) Substantial constitutional questions will be presented if 
Rule 37 (d) is construed to authorize dismissal on the 
facts here involved 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United States District Court 
for the District of Columbia dismissing the action under Rule 37 (d). The 
jurisdiction of this Court is conferred by 28 U.S.C. Section 1291. The 
jurisdiction of the court below was based on D.C. Code (1961) Section 
11-306. 


This Court has granted motions filed by the parties, the effect of 
which is to extend the time for filing appellant's brief until June 28, 
1966. 

STATEMENT OF THE CASE 


This is an appeal from an order dismissing the action under Rule 


37 (d) because Mr. Irons, president of appellant, did not appear for a 


deposition. His deposition was noticed, and continued by consent, but 
his failure to appear was not in violation of any court order. Appellees’ 
counsel, though he represented to appellant's counsel that he would seek 
a court order requiring Mr. Irons to appear for his deposition, did not 
do so, but filed a motion to dismiss the action under Rule 37 (d). The 
court below granted the motion. 


The history of the case leading up to the motion proceedings is as 
follows: The complaint herein was filed May 4, 1965 (J.A. 1). Instead 
of answering, appellees filed a lengthy motion for summary judgment on 
June 18, 1965 (J.A. 50). That motion was denied on September 20, and 
appellees filed their answer on October 18 (J.A. 7, 9, 10). Depositions 
of appellees McDermott and Middlekauff, delayed by the summary judg- 
ment proceeding, were finally taken soon after the answer was filed (J.A. 
4, 5, 22). Appellees then noticed for November 10 the taking of the dep- 
osition of Mr. Irons, president of appellant (J.A. 18). At the request of 
appellant's counsel and for his convenience, the deposition was twice 
continued, by consent, to December 2 and then to January 5, 1966 (J.A. 
23, 24). 


On January 4 Mr. Irons, who resided and conducted a business in 
Florida, telephoned his attorney that he would be unable to appear for 
his deposition. For a week he had sought to book airline reservations 
from his home in Florida to Washington, D.C. and return. Although res- 
ervations to Washington, D.C. were available, he could not obtain a re- 
turn airline reservation, and because of a strike on a Florida railroad, 


he would be forced to travel by train to Florida and then to travel more 
than 100 miles by automobile to his home. (J.A. 30). Appellant's coun- 
sel promptly informed opposing counsel by telephone, prior to the time 
set for the deposition (J.A. 21, 29, 33). In an affidavit filed in opposition 
to the motion to dismiss, appellant's counsel stated: 
"Affiant apologized to the attorney for defendants 
and suggested that a date be set in early February for 
the taking of Mr. Irons' deposition as affiant had been 


advised that airplane connections could be made for 
that date. 


"Mr. Boskoff refused to set a new date advising 
affiant that he would move the Court for an order 
directing William G. Irons, Jr. to appear and in that 
way all further delay would be avoided."" (J.A. 29) 


The foregoing facts set forth in the affidavit of appellant's counsel are 
not controverted (See J.A. 21, 33). 


Counsel for appellees did not seek an order directing Mr. Irons to 


appear (J.A. 21). Instead, he waited until February 17, 1966—43 days— 
and then filed his motion to dismiss the action (J.A. 19). 


Appellant's counsel filed his Opposition to the motion, and a Supple- 
mental Memorandum in Opposition (J.A. 28, 51). At the argument on the 
motion, counsel for appellees urged "that the failure to appear after two 
extensions is wilful..." (J.A. 32). The Judge evidently accepted this 
argument; he remarked that the excuse of Mr. Irons for not appearing, 
as stated in his affidavit, was not a valid excuse, and that "your client" 
was "wilful in his attitude in not appearing here."" (J.A. 34): 


"THE COURT: The thing about your client is that 
he wants to handle this case in his own way, not 
according to the rules or law. I can see the picture. 
It is very clear to me from what I have heard.this 
morning. 


"T don't think that there is any excuse, and_I think 


he has been wilful in his attitude in not appearing 
here. 


"You can just tell your client the Court has made 
up its mind and is granting the motion of the defend- 
ants to dismiss this action. 


"You can take this matter to the Court of Appeals 
if you wish." (J.A. 34-35) 


RULES INVOLVED 
Federal Rules of Civil Procedure 
“Rule 37, Refusal to Make Discovery: Consequences. 


(a) Refusal to Answer. Ifa party or other deponent 
refuses to answer any question propounded upon oral 
examination, the examination shall be completed on 
other matters or adjourned, as the proponent of the 
question may prefer. Thereafter, on reasonable notice 
to all persons affected thereby, he may apply to the 
court in the district where the deposition is taken for 
an order compelling an answer. Upon the refusal of a 
deponent to answer any interrogatory submitted under 
Rule 31 or upon the refusal of a party to answer any 
interrogatory submitted under Rule 33, the proponent 
of the question may on like notice make like applica- 
tion for such an order. If the motion is granted and 
if the court finds that the refusal was without substan- 
tial justification the court shall require the refusing 
party or deponent and the party or attorney advising 
the refusal or either of them to pay to the examining 
party the amount of the reasonable expenses incurred 
in obtaining the order, including reasonable attorney's 
fees. If the motion is denied and if the court finds that 
the motion was made without substantial justification, 
the court shall require the examining party or the attor- 
ney advising the motion or both of them to pay to the 
refusing party or witness the amount of the reasonable 


expenses incurred in opposing the motion, including 
reasonable attorney's fees. 


(b) Failure to comply with order. 


(1) Contempt. If a party or other witness 
refuses to be sworn or refuses to answer any ques- 
tion after being directed to do so by the court in the 
district in which the deposition is being taken, the 
refusal may be considered a contempt of that court. 


(2) Other Consequences. If any party or an offi- 
cer or managing agent of a party refuses to obey an 
order made under subdivision (a) of this rule requiring 
him to answer designated questions, or an order made 
under Rule 34 to produce any document or other thing 
for inspection, copying, or photographing or to permit 
it to be done, or to permit entry upon land or other 
property, or an order made under Rule 35 requiring 
him to submit to a physical or mental examination, the 
court may make such orders in regard to the refusal 
as are just, and among others the following: 


(i) An order that the matters regarding which 
the questions were asked, or the character or 
description of the thing or land, or the contents 
of the paper, or the physical or mental condition 
of the party, or any other designated facts shall 
be taken to be established for the purposes of the 
action in accordance with the claim of the party 
obtaining the order; 


(ii) An order refusing to allow the disobedi- 
ent party to support or oppose designated claims 
or defenses, or prohibiting him from introducing 
in evidence designated documents or things or 
items of testimony or from introducing evidence 
of physical or mental condition; 


(iii) An order striking out pleadings or parts 
thereof, or staying further proceedings until the 


order is obeyed, or dismissing the action or pro- 
ceeding or any part thereof, or rendering a judg- 
ment by default against the disobedient party; 


(iv) In lieu of any of the foregoing orders or 
in addition thereto, an order directing the arrest 
of any party or agent of a party for disobeying any 
of such orders except an order to submit to a phy- 
sical or mental examination. 


mK OK OK OK Ok 


(a) Failure of Party to Attend or Serve Answers. 


If a party or an officer or managing agent of a party 
wilfully fails to appear before the officer who is to take 
his: deposition, after being served with a proper notice, 
or fails to serve answers to interrogatories submitted 
under Rule 33, after proper service of such interroga- 
tories, the court on motion and notice may strike out 
all or any part of any pleading of that party, or dismiss 
the action or proceeding or any part thereof, or enter a 
judgment by default against that party. 


* OK Ok Ok 


STATEMENT OF POINTS 


1. The court below erred in holding that Rule 37 (d) gives power to 
dismiss for "wilfully" failing to attend a deposition where no court order 
has been violated. 


2. The court erred in holding that the witness acted "wilfully" where 
he gave a substantial bona fide reason for not appearing. 


3. Even assuming that the court had power to dismiss, the court 
abused its discretion: 


(a) Only a slight delay in discovery was involved; 


(b) Appellant's counsel did not move for a protective order, 


because he relied on a statement of opposing counsel that he planned to 
move, not for dismissal, but for an order directing the witness to appear 


(c) The action is conceded to have substantial merit; 


(a) Such an order will lead attorneys to file many motions for 
protective orders; 


(e) Serious constitutional questions will be presented if Rule 
37 (d) is construed to authorize dismissal on the facts here presented. 


SUMMARY OF ARGUMENT 


1. In view of the drastic sanctions authorized by Rule 37 (d) - to 
dismiss with prejudice or to enter a default judgment - a witness cannot 
be held to have acted "wilfully" unless he violates a court order. This 
interpretation of Rule 37 (d) would conform with Surowilz v. Hilton Hotels 
Corp., 15 L. Ed. 2d 807 (March 7, 1966) where the Supreme Court held 
that the Federal Rules were designed "'to administer justice through fair 
trials, not through summary dismissals..." If "willfully" is so inter- 
preted, a party will not be faced with the drastic penalty of total loss of 
his claim unless he knows that a court has issued an order that requires 
him to make discovery at a fixed time. Moreover, the suggested inter- 
pretation will ensure that Rule 37 (d) operates consistently with Rule 37 
(a) and 37 (b), where a court has power to apply sanctions only if a court 
order has been obtained and violated. 


2. The witness was a resident of Florida and engaged in business 
there. He gave a substantial bona fide reason for not appearing. In fail- 
ing to appear, therefore, he did not act "'wilfully." 


3. Even if there had been power to dismiss, the court below abused 


its discretion: 


(a) The failure to appear on January 5 occasioned only a slight 
delay in discovery. The courts customarily afford the witness a new 
opportunity to appear, where an opposing party has sought dismissal 


under Rule 37 (d), even where there has been no good faith or substantial 
excuse. Opposing counsel waited 43 days before filing his motion; in far 
less time he could have obtained a court order fixing the time for the 
deposition, and he could have taken the deposition. f 


(b) Appellant's counsel notified his opponent prior to the time 
agreed upon for the deposition, that the witness would not appear. If 
Opposing counsel had stated that he planned to seek dismissal, appellant's 
counsel could have shielded his client from the operation of Rule 37 (d) 
by promptly moving under Rule 30 (b) for an order fixing a later date for 
the deposition. However, appellees’ counsel at the time stated that he 
planned to move, not for dismissal, but foranorder directingthe witness 
to appear, and this lulled appellant's counsel into inaction. In these spe- 
cial circumstances the court below abused its discretion in dismissing 
the action. 


(c) Surowitz v. Hilton Holels Corp., supra, establishes that 
where an action appears to have merit the court should be particularly 
reluctant to dismiss it without a trial. Appellant's action is conceded to 
have substantial merit. 


(d) If the order should be permitted to stand, it would have 
far-reaching and undesirable consequences. To avoid the dangers of 
dismissals or default judgments for minor delays in discovery, counsel 
would move to protect their clients, and the result would be a flood of 
motions for protective orders. 


(e) If the order below should be upheld, serious constitutional 
questions would arise. The witness in good faith believed that his travel 
difficulties were adequate excuse for postponing the deposition. He vio- 
lated no court order, and he stated his willingness to appear within a 
short time. The Fifth Amendment bars dismissal of an action on these 
facts. Sociele Internationale v. Rogers, 357 U.S. 197, 209. The court 


below appears to have gone on the theory that the action should be dis- 
missed because the witness showed disrespect for the court by failing 
to appear at the deposition. A dismissal on that basis is unconstitutional. 
Duell v, Duell, 85 U.S. App. D.C. 78, 82. 


ARGUMENT 
Point I 


The court below erred in dismissing the action, because Mr. 

Irons violated no court order. The power to dismiss under 
Rule 37(d) for "wilfully" failing to attend a deposition or fail- 
ing to answer interrogatories does not exist unless a court 

order has been violated. 


Mr. Irons did not violate a court order when he failed to appear for 
his deposition on January 5. No such order had been issued or even 
requested. The court below construed Rule 37(d) to authorize dismissal 
of an action simply for failure to appear at a deposition properly noticed. 
Although counselforappellees stated his intentiontoobtain a court order 
requiring Mr. Irons to appear for his deposition at a specified time and 
place, counsel did not seek such an order, but instead moved to dismiss 
on the ground that Mr. Irons had acted "'wilfully" (J.A.  ). The court 
below accepted this interpretation and held that Rule 37(d) authorized 
dismissal of the action, simply because Mr. Irons had failed to appear 
at his deposition as noticed, and because the excuse in his affidavit was 
inadequate (J.A. 34). 


This erroneous interpretation of Rule 37(d), if allowed to stand, will 
have far-reaching andevil consequences. The court below has construed 
the Rule to empower a court to dismiss an action, or to enter a default 
judgment, simply because a party fails to appear at a deposition as 


noticed, or fails to serve timely answers to interrogatories. Such con- 
struction does violence to the purpose of Rule 37. 
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Rule 37(d) should be construed in the light of the major penalties it 
authorizes the courts to inflict. The courts have given recognitiontothe 
severity of these penalties. The Court of Appeals for the Fifth Circuit 
has noted "the penal sanctions of the rule." Read v. Ulmer, 308 F.2d 
915, 918 (1962). The Second Circuit in Independent Productions Corp. 
v. Loew's Incorporated, 283 F.2d 730, 733 (1960), reversed a dismissal 
under Rule 37(d), and held: 


"The dismissal of an action with prejudice or the entry 
of a judgment by default are drastic remedies, and 
should be applied only in extreme circumstances." 


See Hinson v. Michigan Mutual Liability Co., 275 F.2d 537, 538 (C.A. 5, 
1960): 
"An order of dismissal with prejudice is a rather dras- 


tic remedy. Such an order has been referred to as 
punitive.” 


A recent decision of the United States Supreme Court shows that the Fed- 
eral Civil Rules must be construed, if possible, to avoid dismissal of an 


action or entry of a default judgment, and to assure a decision on the 
merits. Surowitz v. Hilton Hotels Corp., 15 L. Ed. 2d 807 (March 7, 


1966). There a plaintiff in a stockholder's suit verified her complaint, 
as required by Rule 23 (b), but the District Court found that she swore 
to the verity of alleged facts of which she was wholly ignorant. A judg- 
ment dismissing the complaint was reversed by the Supreme Court. In 
an opinion by Mr. Justice Black the Court said, page 814: 


“We cannot construe Rule 23 or any other one of the 
Federal Rules as compelling courts to summarily dis- 
miss, without any answer or argument at all, cases like 
this where grave charges of fraud are shown by the rec- 
ord to be based on reasonable beliefs growing out of 
careful investigation. The basic purpose of the Federal 
Rules is to administer justice through fair trials, not 
through summary dismissals as necessary as they may 
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be on occasion. These rules were designedin large part 
to get away from some of the old procedural booby traps 
which common-law pleaders could set to prevent unso- 
phisticated litigants from ever having their day in court. 
If rules of procedure work as they should in an honest 
and fair judicial system, they not only permit, but should 
as nearly as possible guarantee that bona fide complaints 
be carried to an adjudication on the merits. Rule 23 (b), 
like the other civil rules, was written to further, not 
defeat the ends of justice." 


The dismissal herein is at war with these statements by the Supreme 
Court as to the purposes of the Federal Civil Rules. Rule 37(d) should 
not be read to authorize a court to dismiss an actionortoenter a default 
judgment where a party has failed to appear for a deposition or has not 
served timely answers to interrogatories, if no court order has been vio- 
lated. Maurer-Neuer, Inc. v. United Packinghouse Workers, 26 F.R.D. 
139, 3 F.R.Serv. 2d 37b.243 (D. Kan. 1960); see Terry Carpenter, Ltd. 
vu. Ideal Cement Co., 117 F. Supp. 441, 448 (D. Neb. 1954) (failure to 
answer interrogatories); Dunn v. Pa. R. Co., 96 F. Supp. 597 (N.D. Ohio 
1951) (failure to answer interrogatories for more than a year); Republic 
Productions, Inc. v. American Fed, of Musicians, 30 F.R.D. 159, 5 
F.R.Serv. 2d 30b.32 (S.D. N.Y. 1962) (plaintiffs defaulted in appearance 
for deposition). The court stated in Maurer-Neuer, Inc., supra: 


"Local No. 36 would have the case dismissed because 
of the failure of the plaintiff toanswer the interrogatories 
within the time permitted by Rule 33. Rule 37(b) [sic] 
authorizes such drastic action only when the refusal is 
willful and, I feel, should be resorted to only after dis- 
obedience of an order compelling an answer under Rule 
37(a). No application for such an order was made by 
the defendant." 


Indeed, in a great majority of cases arising under Rule 37(d), a court 
order has been issued and violated. This is an implicit recognition by 
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those using the Federal Civil Rules that "wilfully" requires as a mini- 
mum that such an order has been violated. 


This interpretation of Rule 37(d) would assure a fair and equitable 
operation of the Rule. A party would not be faced with the utter loss of 
his cause of action or of his defense unless he knew that the court had 
issued an order which required him to make discovery at a specified 
time. Indeed, in the great bulk of cases arising under Rule 37(d), the 
court has given the party in default another opportunity to make discov- 
ery, by so providing in the order. See, e.g., Gill v. Stolow, 240 F.2d 669, 
672 (C.A. 2, 1957); Gusa v. United States, 31 F.R.D. 518, 6 F.R.Serv. 2d 
37d.32 (E.D. N.Y. 1963) (the court stated that there was no valid excuse 
for the refusal to produce plaintiff for his deposition, but gave plaintiff 
another 20 days to appear); Stephens v. Sioux City & New Orleans Barge 
Lines, Inc., 30 F.R.D. 397, 6 F.R.Serv. 2d 37d.32 (W.D. Mo. 1962) (three 
notices for deposition were ignored, but the court denied the motion to 
dismiss and ordered that the deposition be taken on 5 days notice). 


Moreover, the suggested interpretation, that "wilfully" implies vio- 
lation of a court order, would insure that Rule 37(d) would operate con- 
sistently with Rule 37(a) and 37(b). The latter paragraphs deal with 
refusal to answer questions at a deposition or refusal to answer certain 
interrogatories. ASaprerequisite for any sanction under Rule 37(a) and 
(b), acourt order must first be obtained requiring a party to answer des- 
ignated questions, and a showing must be made of violation of such an 
order. A refusal to answer questions at a deposition may, and ordinar- 
ily does, block discovery just as a failure to appear at a deposition 
blocks discovery.! Similarly a refusal to answer certain critical inter- 


lin Costello v. United States, 222 F.2d 656, 661-662 (C.A. 2, 1955) defendant 
in a denaturalization proceeding gave his name but refused without justification 
to answer all other questions put to him. The District Court directed him to 
answer the questions but he again refused. The Court of Appeals held that the 
District Court properly denied the Government motion for a default judgment, 
because such a judgment would not be a "just" order referred to in Rule 37(b). 
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rogatories may block discovery justasa delay in serving timely answers 
to interrogatories interferes with discovery. Rule 37 (d) should be read 
to impose the same requirements as Rule 37 (a) and (b): that a court 
order be issued and violated before the sanctions of dismissal or default 
judgment become available. The word "wilfully"' shouldbe so construed. 
See Maurer-Neuer, Inc. v. United Packinghouse Workers, supra. 


Perhaps the framers of Rule 37(d) intended that the sanctions there 
provided would be available where a party expressly and formally 
refused to make any discovery. In this situation it might be felt that 
entry of a court order would be a meaningless gesture. Thus, in Trans 
World Airlines, Inc. v. Hughes, 332 F.2d 602, 612 (C.A. 2, 1964), after 
repeated attempts to take defendant's deposition, and court orders to 
that effect, counsel for defendant informed the District Court that defend- 
ant had made a "business decision" not to proceed further with discov- 
ery proceedings, that the witness would fail to appear for the deposition 
and that defendant was aware of the sanctions that could be imposed for 
such a wilful and deliberate failure to proceed with discovery. We con- 
cede that "wilfully" in Rule 37(d) would cover such a refusal, even if the 


court had not entered an order. With this exception, however, "wilfully" 


implies violation of a court order. 
Point I 


The witness gave a substantial bona fide reason for 
not appearing, and the court erred in holding, under 
the circumstances, that the witness acted "wilfully". 


Mr. Irons was a resident of Florida and executive vice president of 
a Florida manufacturing concern (J.A. 30). For more than a week prior 
to January 5 he had sought round-trip air reservations, but although he 
could get a flight to Washington, he would have to return to Florida by 
train and then, because of a railroad strike, travel by automobile over 
100 miles to his home (id.). 
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This reason for not appearing on January 5 was not, as the court 
below evidently thought, "ridiculous on its face” (J.A. 34). The court 
erred in holding that the witness was required to appear, under penalty 
of dismissal of the action, because "he could have gotten back if he had 
to rent a car and drive it back" (éd.). "Wilfully" in Rule 37(d) should 
not be construed so harshly. 


The courts hold that a failure to appear for a deposition, or to make 
timely answer to interrogatories, is not "wilful" where the party or cor- 
porate officer has an excuse which is not wholly insubstantial. Pavrla v. 
Matson Navigation Co., 28 F.R.D. 348, 4 F.R.Serv. 2d 30b.31 (S.D. N.Y. 
1961); United States v. "'Firmatron by Norruth", 324 F.2d 497 (C.A. 2, 
1963); Gusa v. United States, supra. In Parla plaintiff failed to appear 
for his deposition because he wished to examine certain documents 
before testifying. The Court held that plaintiff was not entitled to see 
these documents before the deposition, but denied the "drastic remedy 
of dismissal". In United States v. ''Firmatron by Norruth", defendant 
sought and obtained an extension of time to answer voluminous inter- 
rogatories, but when it moved for a further extension the court entered 
a default for failure to answer the interrogatories or to proceed to the 
depositions sought of its officers. The Court of Appeals held that "This 
was too harsh", and reversed. 


In the circumstances, in view of the good faith reason advanced by 
Mr. Irons, he did not "wilfully" fail to appear. 


POINT I 


Assuming that power existed to dismiss the action, the court 
below abused its discretion in the circumstances; a contrary 
view would raise a serious constitutional question. 


(a) Only a slight delay in discovery was involved. 


The effect of Mr. Irons’ failure to appear at his deposition on Janu- 
ary 5 was to cause some delay in discovery. Counsel for plaintiff pro- 
posed that the deposition be scheduled four or five weeks later, early in 
February. Counsel for appellees could have suggested entry of a consent 
order that the deposition be taken on a specified date. He did not do so. 
He could have promptly obtaineda court order setting a date for the dep- 
osition, with only moderate delay. Instead, he waited six weeks and then 
filed his motion to dismiss; the motion came on for hearing only 12 days 
thereafter (J.A. 19, 31). Thus, the failure to appear for the deposition 
on January 5 caused, at most, only a Slight delay. Counsel for appellees 
cannot complain of the prior continuances, because he consented to them. 
These prior continuances have no relevance to the issue of wilfulness. 
Moreover, the litigation was substantially delayed by appellees them- 
selves, who first obtained an extension of time to plead, and then filed a 
groundless motionfor summary judgment, with the result that an answer 
was not filed until several months after the action was begun (J.A. 7, 10, 
50). Because of the slight delay occasioned by the failure to appear on 
January 5 and because the court below felt that Mr. Irons' excuse was 
not adequate, the action was ordered dismissed. This was a clear abuse 
of discretion. 


The drastic penalties provided by Rule 37(d) cannot be imposed for 
such insubstantial reasons. Chief Judge Clark of the Second Circuit 
Court of Appeals, in Gill v. Stolow, supra, has emphasized that Rule 37 
(d) provides a "drastic sanction", and stated that, 
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t 


". .. general principles cannot justify denial of a party's 
fair day in court except upon a serious showing of willful 
default." 


The opinion took note of the "tolerance of delay so customary in Ameri- 
can courts" (p. 672). 


Almost without exception, the courts hold that dismissal of anaction, 
or entry of a default judgment, is proper only where a party has openly 
defied the authority of the court by its refusal to make discovery. See 
Pioche Mines Consol., Inc. v. Dolman, 333 F.2d 257, 269 (C.A. 9, 1964) 
("It is clear that the failure to appear was willful ... it was a direct 
flaunting of the authority of the court .... No court is required to tol- 
erate deliberate defiance of its authority."). Short of such conduct, the 
courts routinely refuse to impose the drastic penalties of dismissal of 
an action or entry of a default judgment. In Haney v. Woodward & 
Lothrop, inc., 330 F.2d 940, 946 (C.A. 4, 1964), defendant in the face of 
a court order refused to produce vital records. The Court of Appeals 
reversed because of the prejudice to plaintiff, but explicitly refrained 
from directing entry of a default judgment, because there was no contu- 
macious conduct. In United States v. "Firmatron by Norruth", supra, 
the Court of Appeals reversed a default judgment, for delay in answer- 
ing interrogatories, withthe statement, "This was too harsh". See Gill v. 
Stolow, supra (protracted resistance to appearing for deposition; some- 
what equivocal evidence of illness to excuse non-appearance on date 
ordered by court). 


", . . [A] district judge should approach with hesitation 
the use by him of dismissal sanctions. Where an alter- 
native, less drastic, sanction would be just as effective 
it should be utilized." Waterman, "An Appellate Judge's 
Approach When Reviewing District Court Sanctions 
Imposed for the Purpose of Insuring Compliance With 
Pretrial Orders", 29 F.R.D. 420, 425. 
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District courts customarily deny motions to dismiss under Rule 37 
(a), and instead give an opportunity to make discovery within a specified 
period. In Saltzman v. Birrell, 156 F. Supp. 538 (S.D. N.Y. 1957) the 
court found that "defendant Birrell wilfully ignored the processes of the 
Court, failed to appear for the taking of his deposition at a time set, and 
failed to oppose a motion for the entry of a default judgment." But the 
court then stated, 

"it is undesirable to dispose of litigation on a mere 


default in appearance by one of the parties if some 
other procedure can be adopted." 


Accordingly, the court ruled that it would open the default if defendant's 
deposition was taken within 18 days. In Socha v. Webber, 11 F.R.D. 124, 
15 F.R.Serv. 5b.1 (D. Alaska 1951) plaintiff failed to appear for his dep- 
osition and offered excuses which the court termed groundless. But the 
court did not grant the motion under Rule 37(d) to dismiss the action. 
"The motion to strike the complaint and dismiss 

the action is well taken. But lest injustice be done by 

granting the motion at the present time, the plaintiff 

may be afforded another opportunity to appear at a 

time and place to be designated by the court andgive 

his deposition as required by law. And if plaintiff 

again fails or refuses so to do, the complaint may 

be stricken and the action dismissed.” 


The court below, in dismissing the action without "'a serious show- 
ing of willful default", Gill v. Stolow, supra, differs with other Federal 
courts, which on the facts here presented would routinely deny the motion 
to dismiss and fix another date for the deposition. 


(b) Appellant's counsel did not move for a protective order 
under Rule 30 (b), because he relied on statements of 
opposing counsel. 


Appellant's counsel notified his opponent, prior to the time fixed for 
the deposition, that the witness would not appear (J.A. 21, 29, 33). If at 
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that time opposing counsel had stated that he would move to dismiss the 
action, appellant's counsel could have protected his client by promptly 
filing a motion under Rule 30(b), seeking a later date for the deposition. 
It is indisputable that the filing of such a motion, prior to the time set 
for the deposition, would have shielded appellant from the penalties of 
Rule 37(d). Spencer v. Hitz Construction Co., 14 F.R.D. 359, 18 F.R. Serv. 
37d.31 (D. Mont. 1952). 


Thus appellant's counsel could have protected his client by arrang- 
ing with opposing counsel to appear immediately before a Judge sitting 
in Motions Court, in order to determine when Mr. Irons was to appear. 
Appellant's counsel could have telephoned Mr. Irons, had the court so 
decided, and could have produced him for a deposition later the same 
day, January 5. 


Appellees’ counsel did not state that he would seek dismissal, nor 
was he silent as to his intentions. He stated that he planned to move for 
an order directing the witness to appear (J.A. 29, 33). Appellees’ coun- 


sel does not deny that, prior to the time set for the deposition, when he 
learned that Mr. Irons would not appear, he told appellant's counsel that 
he still intended to take the Irons deposition. The affidavit of appellees’ 
counsel states (J.A. 21): 


"In view of the failure of Mr. Irons to appear on January 
5, 1966, Mr. Klavan and I agreed to delay the testimony 
of Mr. Traylor, which was scheduled for the next day, 
January 6, 1966, to a mutually acceptable date within a 
ten day period following the appearance of Mr. Irons 
and the completion of his deposition." (Emphasis sup- 
plied) 


Thus when appellees’ counsel learned that Mr. Irons would not appear, 
he made arrangements which contemplated "the appearance of Mr. Irons 


and the completion of his deposition". This supports the showing made 
by appellant: appellees’ counsel stated to appellant's counsel, when he 
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learned that Mr. Irons would not appear, that he would move for an order 
directing the witness to appear. 


All this lulled appellant's counsel into inaction. There was no point 
in his moving the court to fix another time for the deposition when he was 
led to believe that his opponent would file precisely such a motion. 


In the face of these special facts, the dismissal order was a palpa- 
ble abuse of discretion.? 


(c) The order of dismissal was a striking abuse of discre- 
tion, because appellant's action has merit. 


The Supreme Court has held in Suvowitz v. Hilton Hotels Corp., 
supra, that a court should be especially reluctant to dismiss an action 
without a trial, if the action appears to have merit. 15 L. Ed. 2d at 814. 
In the instant case, appellees’ own admissions establish that appellant's 
action has substantial merit. Appellees have admitted that they have 
withheld substantial funds belonging to appellant. Appellee McDermott 
testified at his deposition that appellees used Irons & Reynolds, Inc. funds 
to pay appellees' labor, and he therefore admitted that appellees were 
indebted to appellant Irons & Reynolds, Inc. in the amount of $12,116.01 
(J.A. 36-39). McDermott testified that this admission appeared in Par- 
agraph 14 of the complaint in the other lawsuit pending inthe court below 
between the parties (J.A. 38-39). 3 


* Indeed, appellees' counsel, when he filed his motion to dismiss, did not 
expect the motion to be granted. In paragraph 7 of his affidavit he asserted that 
the Irons deposition "is vital to a proper defense of this action"; and he indicated 
what "'[djefendants expect to prove by means of his deposition . . ." (J.A. 22) 
This language strongly indicates that appellees' counsel expected the court would 
deny the motion to dismiss but order the witness to appear for his deposition at 
a specified time. Other courts follow that course. See cases cited supra. 


Nipees McDermott, et al. v. Irons & Reynolds, Inc., et al., C.A. 1466-65, filed 
June 15, 1965. (J.A. 41, 47). This is an admission of liability to appellant as 
alleged in Paragraph 7 of the complaint herein, C.A. 1059-65, although in C.A. 
1466-65 appellees allege that Irons & Reynolds, Inc. was indebted to McDermott 
Associates, Inc. for even larger amounts (Par. 13 and 14). (J.A. 44). 
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Thus the court below has deprived appellant of a hearing onthe mer- 
its of its claims, though appellees admit liability to the extent of $12,000 
on one of those claims (Par. 7, J.A. 2). 


(a) The order will have a detrimental effect on practice in 
the court below. 


In this jurisdiction motions to dismiss under Rule 37(d), where no 
court order has been violated, are rarely filed, although delays in dis- 
covery are not uncommon. 


If the decision stands, it will have undesirable consequences on 
practice in this jurisdiction. The slightest delay in answering interrog- 
atories or appearing at a deposition will mean that a dismissal or default 
judgment can be obtained. Prudent counsel, to avertthat danger, will file 
motions for protective orders under Rule 30(b). Thus dismissals and 
default judgments, threatened by the decision below, can be avoided but 
at the cost of a flood of motions for protective orders. 


(e) Substantial constitutiaral questions will be presented 
if Rule 37(d) is construed to authorize dismissal on 
the facts here involved. 


If Rule 37(d) is construed to authorize such an order, serious con- 
stitutional questions will arise. Societe Internationale v. Rogers, 357 
U.S. 197, 209, 2 L. Ed. 2d 1255, 1265 (1958); Duell v. Duell, 85 U.S. App. 
D.C. 78, 82, 178 F.2d 683, 687 (1949). In Societe Internationale a com- 
plaint was ordered dismissed under Rule 37 for noncompliance with 
orders to produce documents, although plaintiff showed inability to com- 
ply. The Supreme Court held that if Rule 37 was read to authorize dis- 
missal, serious due process questions would be raised: 

"The provisions of Rule 37 which are here involved 


must be read in light of the provisions of the Fifth 
Amendment that no person shall be deprived of prop- 
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erty without due process of law, and more particularly 
against the opinions of this Court in Hovey v. Elliott, 
167 US 409, 42 L ed 215, 17S Ct 841, and Hammond 
Packing Co. v. Arkansas, 212 US 322, 53 L ed 530, 29 
S Ct 370, 15 Ann Cas 645. These decisions establish 
that there are constitutional limitations upon the power 
of courts, even in aid of their own valid processes, to 
dismiss an action without affording a party the oppor- 
tunity for a hearing on the merits of his cause. 


* OK Ok 


"In view of the findings in this case, the position in 
which petitioner stands in this litigation, and the seri- 
ous constitutional questions we have noted, we think that 
Rule 37 should not be construed to authorize dismissal 
of this complaint because of petitioner's noncompliance 
with a pretrial production order when it has been estab- 
lished that failure to comply has been due to inability, 
and not to willfulness, bad faith, or any fault of peti- 
tioner."" (357 U.S. at 209, 212) 


In Duell v. Duell, supra, the District Court ordered defendant to appear 
personally before an auditor to be further examined, and to submit rele- 
vant documents. Defendant did not comply with this order, and at trial 
the court adjudicated him in contempt and entered a default judgment. 4 
This Court held that defendant had been deprived of due process, because 
the default judgment was really a punishment for contempt. 


Appellant was punished by dismissal of its action because Mr. Irons 
thought, mistakenly asthe court below decided, that histravel difficulties 
were adequate excuse for continuing the deposition noticed by appellees. 
Mr. Irons was not contumacious; he violated no court order; he did not 
refuse to make discovery but on the contrary stated his willingness to 


4... [T]he trial court referred to Rule 37, Federal Rules of Civil Procedure 
as pertinent to the refusal of a party to obey a court order."' Stephens, C.J., con- 
curring and dissenting in part, 85 U.S. App. D.C. at 86-87. 
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appear in four or five weeks when airline reservations back to Florida 
would be available. A construction of Rule 37(d) which would authorize 
dismissal of an action in these circumstances would raise serious con- 
Stitutional questions. Societe Internationale and Duell v. Duell, supra. 


CONCLUSION 


Since the failure of Mr. Irons to appear caused only slight delay, 
and violated no court order, dismissal of the action is extraordinarily 
harsh. The witness did not act "wilfully". The harshness is heightened 
by the fact that appellees have admitted that appellant's claim has sub- 
stantial merit. It is further heightened bythe fact that appellant's coun- 
sel could have sought a protective order, had he not been lulled into 
inaction by representations made by opposing counsel. The order does 
violence to the spirit of the Federal Civil Rules, Surowitz v. Hilton 
Hotels Corp., supra. The court below abused its discretion. A contrary 
view would present serious constitutional questions. 


Respectfully submitted, 


STANLEY KLAVAN 
J. H. KRUG 


839 - 17th Street, N. W. 
Washington, D.C. 20006 


aut 
Altorneys for Appelleg- 


Of Counsel: 
Hilmer, Klavan & Krug 
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[Filed May 4, 1965] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


TRONS & REYNOLDS, INC. 
(A Corporation) 
1724 H Street, N.W. 
Washington, D.C. 
Plaintiff 


vs. Civil Action No. 1059-'65 


JOHN J. MCDERMOTT 
4000 Albemarle Street, N.W. 
Washington, D.C. 


and 


MILDRED J. MIDDLEKAUFF 
4000 Albermarle Street, N.W. 
Washington, D.C. 


and 


McDERMOTT ASSOCIATES, INC. 
(A Corporation) 
Serve: John J. McDermott 
4000 Albermarle Street, N.W. 
Washington, D.C. 
Defendants 


COMPLAINT 
(Breach of Contract-Conversion-Accounting) 

1. The claims for relief on behalf of the plaintiff, Irons & Rey- 
nolds, Inc., against the defendants John J. McDermott, Mildred J. Mid- 
dlekauff and McDermott Associates, Inc., are for amounts in excess of 
Ten Thousand ($10,000.00) Dollars and are within the jurisdiction of 
this Court. 
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2. The plaintiff, Irons & Reynolds, Inc., is a corporation doing 
business in the District of Columbia with offices at 1724 Street, N.W., 
Washington, D.C. 

3. The defendants John J. McDermott and Mildred J. Middlekauf 
are adult citizens of the United States and residents of the District of 
Columbia. 

4. The defendant McDermott Associates, Inc., is a corporation do- 
ing business in the District of Columbia. 

5. On or about January 1, 1947 plaintiff Irons & Reynolds, Inc. and 
defendant John J. McDermott entered into a contract in writing where- 
by the said defendant was hired as a regional manager in charge of 
plaintiff's office in the District of Columbia to be employed in the build- 
ing construction and repair business at an agreed salary and percent- 
age of net profits, and whereby said defendant agreed, among other 
things, that he would not represent any other person, firm or corpora- 


tion, either directly or indirectly, without written consent of plaintiff. 
6. On or about the summer of 1964, without plaintiff's knowledge 


or consent, the defendant John J. McDermott and the defendant, Mildred 
J. Middlekauf, an employee of the plaintiff, conspired together with 
knowledge of the terms of said Contract between plaintiff and defend- 
ant John J, McDermott, and formed the defendant corporation McDermott 
Associates, Inc. Said defendant Corporation, McDermott Associates, 
Inc. was controlled by the defendants John J. McDermott and Mildred 
J. Middlekauf, each Owning capital stock therein and said corporation 
proceeded to procure building and construction contracts in the Dis- 
trict of Columbia and environs and engaged in the general construction 
and repair business in violation of the terms of the said contract dated 
January 1, 1947, hereinabove described. 

7. The defendants John J. McDermott, Mildred J. Middlekauf and 
McDermott Associates, Inc. in the operation of their illegal enterprise 
converted plaintiff's funds, office equipment, motor vehicles and me- 
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chanical equipment to their own use and deprived plaintiff thereof and 
said conversion has been continuous until the present time. 

8. Plaintiff has been damaged as a result of the breach of contract 
and the conversion by said defendants of plaintiff's property as afore- 
said. In addition each of said defendants has wilfully and maliciously 
interfered with the contract dated January 1, 1947, between the plaintiff 
and defendant John J. McDermott and the said defendants notwithstand- 
ing the fiduciary relationship of the defendant John J. McDermott and 
the defendant Mildred J. Middlekauf with the plaintiff, have made secret 
and unlawful profits. 

WHEREFORE, plaintiff demands: 

1. Judgment against the defendants John J. McDermott, Mildred J. 
Middlekauf and McDermott Associates, Inc., a corporation, for compen- 
satory damages in the sum of Fifty Thousand ($50,000.00) Dollars. 

2. Judgment against the defendants John J. McDermott, Mildred J. 
Middlekauf and McDermott Associates, Inc., a corporation, for punitive 
damages in the sum of Twenty-Five Thousand ($25,000.00) Dollars. 

3. Judgment for an accounting (a) of gains, profits:and advances 
derived by defendants as a result of their actions which would otherwise 
have enured to plaintiff, (b) of all monies belonging to plaintiff andused 
by defendants in their said activities and which they have not paid over 
to plaintiff. 

4. Judgment requiring defendants to deliver to plaintiff all person- 
al property of every nature and description belonging to plaintiff and 
unlawfully detained by defendants, including plaintiff's motor vehicles, 
office equipment and mechanical equipment, or, if any of said items 
have been lost, damaged or converted, then a money judgment for the 
value of such property. 

5. Judgment for a reasonable attorney's fee and costs of this ac- 
tion. 
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6. For such other and further relief, including injunctive relief, 
pendente lite and permanently, as to the Court may seem meet and just. 


BRESS, BRAMAN & HILMER 


/s/ DAVID G, BRESS 
/s/ STANLEY KLAVAN 
Attorneys for Plaintiff 


[Filed May 27, 1965] 


NOTICE OF DEPOSITION 


Please take notice that the plaintiff, Irons & Reynolds, Inc., will 
take the deposition of John J. McDermott individually and in his capac- 
ity as an officer and director of McDermott Associates, Inc., on June 
28, 1965, at 10:00 o'clock A.M., at the offices of Bress, Braman & Hil- 
mer, 839-17th Street, N.W., 7th Floor, Washington, D.C. before an au- 
thorized Notary Public in and for the District of Columbia. Examina- 
tion shall be for discovery or as evidence in this action, or both, pur- 
suant to the Rules of this Court. The witness is directed to bring the 
following documents with him: 

1. All minute books and stock transfer ledgers of McDermott As- 
sociates, Inc. 

2. All bank records, account books and canceled checks for Irons 
& Reynolds, Inc., McDermott Associates, Inc., John J. McDermott and 
Mildred J. Middlekauff, for the past five (5) years. 

3. All financial statements prepared by or on behalf of McDermott 
Associates, Inc., John J. McDermott and Mildred J. Middlekauff during 
the past five (5) years. 

4. Copies of all contracts for construction, remodeling, or other 
work of every nature and description, entered into by McDermott As- 
sociates, Inc., John J. McDermott and Mildred J. Middlekauff for the 
past five (5) years. 
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9D. All ledgers, journals and other books of account for McDermott 
Associates, Inc., John J. McDermott and Mildred J. Middlekauff for the 
past five (5) years. 

6. Copies of all bills of sale from Irons & Reynolds, Inc. to Mc- 
Dermott Associates, Inc., John J. McDermott and Mildred J. Middle- 
kauff for the past five (5) years. 

7. All inventories of equipment and other personal property of 
every nature and description which you contend either. McDermott As- 
sociates, Inc., John J. McDermott or Mildred J. Middlekauff purchased 
from Irons & Reynolds, Inc., within the past five (5) years. 

8. Financial records showing all sums of money transferred from 
financial accounts in the name of or belonging to Irons & Reynolds, Inc. 
to either McDermott Associates, Inc., John J. McDermott or Mildred J. 
Middlekauff. 


BRESS, BRAMAN & HILMER 


DAVID G. BRESS 
STANLEY KLAVAN 
Attorneys for Plaintiff 


[Certificate of Service ] 


[Filed May 27, 1965] 


NOTICE OF DEPOSITION 


Please take notice that the plaintiff, Irons & Reynolds, Inc., will 
take the deposition of Mildred J. Middlekauff individually and in her ca- 
pacity as an officer and director of McDermott Associates, Inc., on 
June 30, 1965, at 10:00 o'clock A.M., at the offices of Bress, Braman 
& Hilmer, 839-17th Street, N.W., 7th Floor, Washington, D.C. before 
au authorized Notary Public in and for the District of Columbia. Exam- 
ination shall be for discovery or as evidence in this action, or both, 


JA 6 


pursuant to the Rules of this Court. The witness is directed to bring 
the following documents with her: 

1. All minute books and stock transfer ledgers of McDermott As- 
sociates, Inc. 

2. All bank records, account books and canceled checks for Irons 
& Reynolds, Inc., McDermott Associates, Inc., John J. McDermott and 
Mildred J. Middlekauff, for the past five (5) years. 

3. All financial statements prepared by or on behalf of McDermott 
Associates, Inc., John J. McDermott and Mildred J. Middlekauff during 
the past five (5) years. 

4. Copies of all contracts for construction, remodeling, or other 
work of every nature and description, entered into by McDermott As- 
sociates, Inc., John J. McDermott and Mildred J. Middlekauff for the 
past five (5) years. 

5. All ledgers, journals and other books of account for McDermott 
Associates, Inc., John J. McDermott and Mildred J. Middlekauff for the 
past five (5) years. 

6. Copies of all bills of sale from Irons & Reynolds, Inc. to Mc- 
Dermott Associates, Inc., John J. McDermott and Mildred J. Middle- 
kauff for the past five (5) years. 

7. All inventories of equipment and other personal property of 
every nature and description which you contend either McDermott As- 
sociates, Inc., John J. McDermott or Mildred J. Middlekauff purchased 
from Irons & Reynolds, Inc., within the past five (5) years. 

8. Financial records showing all sums of money transferred from 
financial accounts in the name of or belonging to Irons & Reynolds, Inc., 
to either McDermott Associates, Inc., John J. McDermott or Mildred 
J. Middlekauff. 


BRESS, BRAMAN & HILMER 


DAVID G. BRESS 
STANLEY KLAVAN 
Attorneys for Plaintiff 


[Certificate of Service, 
dated May 27, 1965] 


[Filed September 20, 1965] 


ORDER 


The motions by defendants for an order granting summary judg- 
ment, for an order directing plaintiff to file a more definite statement, 
and for an order limiting the scope of plaintiff's proposed examination 
of defendants, having come on to be heard before this Court on the 15th 
day of September, 1965 and having been orally argued on that date, and 
considered by the Court; it is hereby 

ORDERED, on this 15th day of September, 1965 that the said mo- 
tions be and the same are hereby granted in the following respects: 

1. Plaintiff is directed to file a more definite statement of the al- 
legation in Paragraph 8 of the Complaint of malicious interference with 
plaintiff's employment agreement with defendant McDermott; and 

2. Plaintiff is directed to limit the scope of its examination of de- 
fendants documents to the time period subsequent to March 19, 1964. 

The motions are in all other respects denied. 


JUDGE 
Approved by: 


/s/ STANLEY KLAVAN 
Attorney for Plaintiff 


[Filed September 28, 1965] 


MORE DEFINITE STATEMENT 


Plaintiff, pursuant to the order of this Court entered on the docket 
on September 20, 1965, in which the motion of defendant for a more 
definite statement was granted as to the allegations of Paragraph 8 of 
the complaint of malicious interference with plaintiff's employment 
agreement with defendant McDermott, makes the following averments. 


1. The defendants have maliciously interfered with the plaintiff's 
employment agreement with defendant McDermott as follows: 

(a) Using plaintiff's money which came into the hands of defend- 
ants McDermott and Middlekauff as a result of the defendant McDer- 
mott's position under the said employment contract to obtain construc- 
tion jobs for Construction Associates Inc. without plaintiff's knowledge 
and without giving plaintiff any of the secret profit earned by the use of 
said money. 

(b) Using plaintiff's personnel, office equipment and construction 
equipment over which defendants had dominion, possession and control 
as the result of McDermott's position under said employment contract 
to obtain construction jobs for Construction Associates Inc. without 
plaintiff's knowledge and without giving plaintiff any of the secret prof- 
it earned by the use of said personnel, office equipment and construc- 
tion equipment. 

(c) The defendants McDermott andMiddlekauff formed McDermott 
Associates, Inc. in which they held all stock and they represented Mc- 
Dermott Associates, Inc. which was engaged in the same business as 
plaintiffs, while being paid by plaintiff and without plaintiff's knowledge 
or consent. This was done while McDermott and Middlekauff were of- 


ficers of the plaintiff corporation and while an agreement was still in 
effect that McDermott would not represent any other person, firm or 
corporation, either directly or indirectly, without written consent of 
plaintiff. 

BRESS, BRAMAN & HILMER 


/s/ STANLEY KLAVAN 
Attorneys for Plaintiff 


[Certificate of Service | 


[Filed October 1, 1965] 


PRAECIPE 


The Clerk of said Court will please note typographical error in 
paragraphs l(a) and 1(b) of Plaintiff's More Definite Statement. The 
words "Construction Associates Inc." should read "McDermott Asso- 
ciates, Inc." in each of said paragraphs. Time to answer complaint ex- 
tended by agreement until October 15, 1965. 


Consent: 


/s/ Alexander Boskoff Stanley Klavan 
Attorney for Defendants Attorney for Plaintiff 


[Filed October 18, 1965] 


ANSWER 
Defendants answer the complaint as follows: 


1. Deny the allegations in Paragraph 2 that plaintiff is a corpora- 
tion doing business in the District of Columbia, and that it has offices 
at 1724 H Street, N.W. Prior to the filing of its complaint, and on or 
about March 19, 1964, plaintiff decided upon and began the dissolution 
and liquidation of all of its affairs, business and assets, and, upon in- 
formation and belief, it is presently in the District of Columbia solely 
for the purposes of such dissolution and liquidation. Prior to January 
1, 1965, and the filing of its complaint, plaintiff sold and conveyed its 
office building at 1724 H Street, N.W., and it has since January 1, 1965, 
occupied office space at 2151 K Street, N.W. 

2. Deny the allegation in Paragraph 3 that defendant Middlekauff 
is a resident of the District of Columbia. 

3. Admit as alleged in Paragraph 5 that plaintiff and defendant Mc- 
Dermott entered into a written agreement bearing date of January 1, 
1947, an exact copy of which is attached hereto and made part hereof 
as Exhibit 1. Defendants further allege that said written agreement 
was terminated by plaintiff on or about March 19, 1964, when it deter- 
mined upon the immediate dissolution and liquidation of its business 
affairs and assets, informed the individual defendants of this decision 
and instructed them to discontinue any and all efforts to secure new 
business, and directed them to undertake at once the liquidation of the 
business affairs and assets of plaintiff's Washington office. 

4. Deny each and every allegation in Paragraph 6. Defendants ad- 
mit that defendants McDermott and Middlekauff caused to be incorpo- 
rated in the District of Columbia on September 11, 1964, defendant Mc- 
Dermott Associates, Inc., hereinafter referred to as McDermott As- 
sociates, of which defendants McDermott and Middlekauff are the prin- 
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cipal officers and sole stockholders; and that McDermott Associates 
has since the date of its incorporation engaged in the building construc- 
tion business in the District of Columbia. Defendants allege that they 
made known to plaintiff the incorporation of McDermott Associates 
and its entering into business as aforesaid, that plaintiff took no objec- 
tion thereto, and, in fact, entered into an oral agreement in December, 
1964, with McDermott Associates under which it retained McDermott 
Associates to continue, beginning with January 1, 1965, with the liquida- 
tion of plaintiff's business affairs and assets in the Washington area. 

5. Defendants deny each and every allegation contained in Para- 
graphs 7 and 8. 


AS AND FOR A FIRST AFFIRMATIVE DEFENSE 


6. Defendants allege that under date of January 1, 1947, plaintiff 
and defendant McDermott entered into a written employment agree- 
ment, attached hereto and made part hereof as Exhibit 1. Said agree- 
ment provided in part that, in consideration for the payment to him of 


a weekly salary and 15% of the net profits of the Washington office, de- 
fendant McDermott agreed to act as plaintiff's regional manager in 


charge of its Washington, D.C. office, to devote all of his time, atten- 
tion and energies to this position, to seek diligently and make every ef- 
fort to secure for and in plaintiff's name building and construction con- 
tracts in theWashington territory, and not to represent, without plain- 
tiff's written consent, either directly or indirectly any other person 
during his employment as regional manager without plaintiff's written 
consent. 

7. Subsequent to the execution of said written agreement defend- 
ant McDermott entered into performance of his duties as regional man- 
ager in charge of plaintiff's Washington office, and so successfully gen- 
erated and performed new business in plaintiff's behalf that the Wash- 
ington office through the calendar year 1964 (excluding the years 1963 
and 1964, which are in dispute) produced a net profit for plaintiff in ex- 
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cess of $978,000, out of which defendant McDermott received in excess 
of $153,000 as his share of the net profits, in addition to salary pay- 
ment from plaintiff which exceeded $217,000. 


8. On or about March 19, 1964, plaintiff formally resolved with 
the consent of its shareholders, or their legal representatives, to dis- 
solve and liquidate immediately all of its business affairs and assets, 
wherever located, and instructed and directed the individual defendants 
to discontinue all efforts to secure new business and to undertake the 
earliest liquidation and dissolution of plaintiff's business affairs and 
assets in the Washington area. In connection with this decision to li- 
quidate and dissolve, plaintiff offered to pay all of the expenses of the 
Washington office (including the salaries of the individual defendants) 
up to and including December 31, 1964. The individual defendants ac- 
cepted this offer to act as liquidating agents of plaintiff for the business 
affairs and assets of plaintiff in the Washington area, and did so act in 
plaintiff's behalf up to and including December 31, 1964. 

9. Plaintiff's decision to liquidate and dissolve, taken on or about 
March 19, 1964, terminated and discharged its written agreement dated 
January 1, 1947, with defendant McDermott, and terminated and dis- 
charged the master-servant relationship between the plaintiff and de- 
fendant McDermott which subsisted by reason of said written agree- 
ment. 

10. Accordingly, the individual defendants were not in violation of 
any contractual or other duty or obligation they owed to plaintiff, when 
they caused to be incorporated the aforesaid McDermott Associates 
on September 11, 1964, and thereafter caused it to enter in business in 
the District of Columbia. 


AS AND FOR A SECOND AFFIRMATIVE DEFENSE 


11. Defendants reallege the allegations contained in Paragraphs 6 
through 8 herein. 


JA 13 


12. Subsequent to plaintiff's decision to liquidate and dissolve and 
its instructions to the individual defendants not to seek or undertake 
any new business in the Washington area, plaintiff in August, 1964, 
specifically instructed the individual defendants to refuse a contract 
which Sears, Roebuck & Company was attempting to negotiate with 
them (acting in plaintiff's behalf). 

13. When the individual defendants informed Sears, Roebuck & 
Company of plaintiff's refusal to accept any new contract, Sears, Roe- 
buck & Company urged the individual defendants to undertake the con- 
tract and to perform the work in their individual behalves. In accord- 
ance with this request, the individual defendants caused the incorpora- 
tion of McDermott Associates, Inc. in the District of Columbia on Sep- 
tember 11, 1965, and said corporation has entered into the aforesaid 
contract with Sears, Roebuck & Company and has carried on business 
generally as a construction firm. 


14. Subsequent to the incorporation of McDermott Associates 
plaintiff was informed of this fact and of the fact that it was doing con- 


struction work for Sears, Roebuck & Company. Plaintiff raised no ob- 
jection and gave its express consent to these acts by the defendants, 
and in December, 1964, plaintiff negotiated and reached.agreement 
with McDermott Associates under which it employed McDermott As- 
sociates to continue, beginning with January 1, 1965, with the liquida- 
tion of plaintiff's affairs and assets in the Washington area. 

15. By reason of the premises, and its other acts and conduct, 
plaintiff has consented to ratify the acts and conduct of the defendants 
with respect to the incorporation and business activities of McDermott 
Associates, and has thereby waived and estopped itself from now as- 
serting the need for any written consent which might otherwise be ap- 
plicable pursuant to the provisions of the written agreement of Janu- 
ary 1, 1947. 
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AS AND FOR A THIRD AFFIRMATIVE DEFENSE 


16. The complaint fails to state a claim upon which relief can be 
granted. 

WHEREFORE, defendants pray that the complaint against them be 
dismissed and judgment entered in their favor against plaintiff, with 
costs. 


ALEXANDER BOSKOFF 
Attorney for Defendants 


[Certificate of Service, dated October 15, 1965] 


Exhibit 1 [Attached to Answer | 


THIS AGREEMENT, made this first day of January, 1947, by 
TRONS & REYNOLDS, INC., a corporation organized and existing un- 
der the laws of the State of New York, having its principal office and 
place of business at 420 Lexington Avenue, Borough of Manhattan, City 
of New York, hereinafter referred to as the party of the first part,and 
JOHN J. McDERMOTT, of the District of Columbia, hereinafter re- 
ferred to as the party of the second part: 

WITNESSETH: 

WHEREAS, the party of the first part has retained and desires to 
continue the services of the party of the second part, as the Regional 
Manager in charge of its Washington, D.C. office, upon the terms and 
conditions of employment hereinafter set forth, 

NOW, THEREFORE, in consideration of the mutual promises of the 
parties hereto and other good and valuable consideration, the parties 
agree as follows: 

1. The party of the first part hereby hires the party of the second 
part as the Regional Manager in charge of its Washington, D.C. Office, 
subject to the right of either party to terminate such employment at 
any time by the giving of sixty days’ notice in writing by either party to 
the other. 
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2. The party of the second part agrees to devote all of his time, at- 
tention and energies to the performance of his duties as such Regional 
Manager, subject to the orders and instructions of the party of the first 
part, and diligently to seek and make every effort to secure for and in 
the name of the party of the first part, building and construction con- 
tracts in the Washington, D.C. territory. 

3. The party of the second part shall not represent, either direct- 
ly or indirectly, any other person, firm or corporation during his period 
of employment by the party of the first part, without the written consent 
of the party of the first part first having been obtained. 

4. All building and construction contracts solicited and/or nego- 
tiated by the party of the second part shall be subject to the written ap- 
proval and acceptance thereof by the authorized officers of the party 
of the first party. 

5. The party of the first part agrees to pay to the party of the sec- 
ond part as full compensation for his services hereunder, a salary at the 
rate of One Hundred Fifty Dollars ($150.00) per week and, in addition 
thereto, fifteen percent (15%) of the net profits derived by the party of 
the first part from all work carried on andexecuted by or under the su- 
pervision of the Washington, D.C. office of the party of the first part 
from and after January 1, 1947, on all lump sum, percentage or fixed 
fee contracts, subject to the deduction hereinafter in paragraph 8 pro- 
vided. 

6. The term "net profits" as used herein shall mean the profits de- 
rived by the party of the first part from the aforesaid work, after the de- 
duction of — 

(a) Total field costs incurred by the party of the first part 

in the performance of said contracts. 

(b) The net expenses for the maintenance and operation of 

the Washington, D.C. Office of the part of the first part, 
including the salary of the party of the second part; 
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(c) A lump sum amount of Twenty Thousand Dollars 
($20,000.00) toward the defraying of the expenses of the 
New York Office of the part of the first part, to cover 
the cost of the carrying on and the execution by said of- 
fice of the aforesaid contracts; and 

(d) all State Franchise and income taxes and all local busi- 
ness or use taxes assessed against the party of the first 
part and allocable to the performance by it of the afore- 
said contracts executed by the party of the second part. 

7. Such net profits shall be determined from the books and records 
of the party of the first part, from time to time audited by the auditors 
then employed by the party of the first part for such purpose, and the 
report or reports of said auditors as to the amount of said net profits 
shall be binding and conclusive upon the party of the second part upon 
submission to the party of the second part. 

8. The parties further agree that there shall be deducted from said 
percentage of net profits computed as aforesaid forty percent (40% 
thereof, which shall be paid by the party of the first part to Frank But- 
terworth, the Assistant to the party of the second part, so long as he con- 
tiues in the employ of the Washington, D.C. office of the part of the first 
part as such assistant to the party of the second part. 

9. The parties further agree that during the first quarter of each 
year there shall be prepared by the Certified Public Accountants astate- 
ment to determine the amount of the net profits for the previous year. 

10. The percentage of net profits hereinbefore referred to shall not 
become due and payable to the party of the second part until final pay- 
ment has been received by the party of the first part on each such con- 
tract but the party of the first part may make advances on account of 
said percentage of net profits from time to time as may be mutually 
agreed upon. 

11. In the event the services of the part of the second part are ter- 
minated under the provisions of Paragraph 1 of this agreement at a time 
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when building or construction contracts carried on and executed here- 
under are only partly performed, the party of the second part, upon com- 
pletion of said contract or contracts, shall be entitled to receive as his 
share of the net profits as herein defined only that proportion thereof as 
is based upon the percentage of completion of said contract at the time 
of the termination of said services. 


12. The party of the first part shall reimburse the party of the sec- 
ond part for all reasonable and necessary expenses incurred by him in 
connection with the performance of his duties as Regional Manager 
upon periodic statements to be rendered by him from time to time. 

IN WITNESS WHEREOF, the parties have executed this agreement 
as of January 1, 1947. 


ATTESTS: IRONS & REYNOLDS, INC. 
(Party of the First Part) 


/s/ WILLIAM G, IRONS II /s/ HENRY C. IRONS, President 


/s/ JOHN J. MCDERMOTT 
(Party of the Second Part) 


/s/ Jessie N. Grymes 


State of New York ) 


County of New York ) mS 


On this 23rd day of May, 1947, before me personally came Henry 
C. Irons, to me known, who, being duly sworn, did depose and say that 
he resides at 70 East 77th St., New York 21, N.Y.; that he is the Pres- 
ident of Irons & Reynolds, Inc., the corporation described in and which 
executed the foregoing agreement; that he knows the seal of said cor- 
poration; that the seal affixed to said instrument is such corporate 
seal; that it was so affixed by order of the Board of Directors of said 
corporation, and that he signed his name thereto by like order. 


/s/ ELIZABETH PLATZ 
Notary Public 


[Filed October 29, 1965] 


NOTICE OF TAKING DEPOSITION 


To: Stanley Klavan, Esq. 

Bress, Braman & Hilmer 

839 —17th Street, N.W. 

Washington, D.C., 20006 

Please take notice that at 10:00 A.M. on the 10th day of November, 
1965, in the office of its attorney, Alexander Boskoff, 615 Perpetual 
Building, 1111 E Street, N.W., Washington, D.C., the defendants will 
take the deposition of plaintiff by William G. Irons, Jr., as President 
of Irons and Reynolds, Inc., upon oral examination, pursuant to the Fed- 
eral Rule of Civil Procedure before an authorized notary public in and 
for the District of Columbia. The oral examination will continue from 
day to day until completed. William G. Irons, Jr., is required to bring 
with him for examination during the deposition the plaintiff's minute 
book, by-laws and stock ledger for the period 1964 through and includ- 
ing November 9, 1965, together with all written agreements entered 
into by the plaintiff with Irons and Reynolds Constructors, Inc., George 
H. Traylor and Raymond Leuthy in or about March or April, 1964. 

You are hereby notified to appear and take part in said examina- 
tion as you may be advised and as shall be fit and proper. 


ALEXANDER BOSKOFF 
Dated: October 26, 1965 
[Certificate of Service, dated October 26, 1965] 


[Filed December 2, 1965] 


PRAECIPE 


(Praecipe filed December 2, 1965 appears as Exhibit G to "Motion 
of Defendants To Dismiss Action Because of Willful Failure of Plaintiff 
To Appear and Give Testimony") 


[Filed February 17, 1966} 


MOTION OF DEFENDANTS TO DISMISS ACTION BECAUSE 
OF WILLFUL FAILURE OF PLAINTIFF TO 
APPEAR AND GIVE TESTIMONY | 

Defendants by their attorney move this Court, pursuant to Rule 
37 (d) F.R.C.P., for an order dismissing this action and entering judg- 
ment by default in favor of Defendants, with costs. 

The ground for this motion is the willful failure of the President 
of the Plaintiff Corporation to appear and give testimony on deposition, 
pursuant to proper notice theretofore served upon Plaintiff and the sub- 
sequent agreement between the parties. The annexed affidavit of Alex- 
ander Boskoff, Esq., Attorney for Defendants, is filed herewith in sup- 
port of the motion. 


/s/ ALEXANDER BOSKOFF, Esq. 
Attorney for Defendants 


[Certificate of Service, dated February 16, 1966] 


AFFIDAVIT OF ALEXANDER BOSKOFF, ESQ. 


Alexander Boskoff, Esq. having been duly sworn deposes as fol- 
lows: 

1. Iam the attorney for the Defendants named in this action. This 
affidavit is submitted in support of said Defendants' motion to dismiss 
the action and for judgment by default to be entered in their behalf. 
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2. On October 26, 1965, there was served on the attorney for Plain- 
tiff a proper notice for the taking of Plaintiff's deposition by W. G. 
Irons, Jr., its President. The date set in the notice for the taking of 
the deposition was November 10, 1965. On November 2, 1965, I re- 
ceived a telephone call from Stanley Klavan, Esq., attorney for Plain- 
tiff, during which he informed me that he had been advised that Mr. 
Irons would be unable to appear on the scheduled date of November 10, 
1965. He also informed me that he, Mr. Klavan, had other commit- 
ments for that date. I agreed to continue the date for the taking of 
Plaintiff's deposition by Mr. Irons, and Mr. Klavan agreed to inform 
me the date upon which Mr. Irons would appear. A copy of Mr. Klavan's 
confirming letter dated November 2, 1965, is herewith annexed as Ex- 
hibit A, as is my answering letter to him dated November 3, 1965, an- 
nexed herewith as Exhibit B. 

3. On November 16, 1965, Mr. Klavan telephoned me and agreed 
to have Mr. Irons appear for the taking of Plaintiff's deposition on De- 
cember 2, 1965. Mr. Klavan's confirming letter of November 16, 1965, 
is annexed as Exhibit C and my answering letter of November 18, 1965, 
is annexed herewith as Exhibit D. 

On November 29, 1965, Mr. Klavan telephoned me to say that Mr. 
Irons would be unable to appear on the rescheduled date of December 
2, 1965. He also informed me that Mr. George H. Traylor, Secretary- 
Treasurer of Plaintiff Corporation, who was to appear on December 3, 
1965, for the purpose of giving his testimony would also be unable to 
appear. Mr. Klavan requested that the testimony of both men be put 
off until January 6, 1966. As a courtesy to Mr. Klavan, I agreed to the 
request, with the understanding that Mr. Irons and Mr. Traylor would 
definitely be produced on January 5, 1966, and January 6, 1966, res- 
pectively. A praecipe setting forth this understanding was executed by 
Mr. Klavan and myself and placed on file in the records of the Court. 
Copies of the letter of Mr. Klavan dated November 29, 1965; of my let- 
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ter dated November 30, 1965; and of the praecipe dated November 30, 
1965, are herewith annexed as Exhibits E, F, and G, respectively. 

4. On the morning of January 5, 1966, the day set forthe appear - 
ance of Mr. Irons, Mr. Klavan again telephoned me and informed me 
that Mr. Irons would not be present for the purpose of giving his testi- 
mony. In view of the failure of Mr. Irons to appear on January 5, 1966, 
Mr. Klavan and I agreed to delay the testimony of Mr. Traylor, which 
was scheduled for the next day, January 6, 1966, toa mutually accept- 
able date within a ten day period following the appearance of Mr. Irons 
and the completion of his deposition. A copy of this letter agreement 
is annexed hereto as Exhibit E [sic]. 

5. Mr. Irons has not appeared as of this date to give this testi- 
mony. 

6. Plaintiff's action was filed in this Court on May 4, 1965. It al- 
leges that Defendant McDermott, who was at one time Manager of its 
Washington office, and the Defendant Middlekauff, who was Assistant 
Manager of the Washington office, illegally and perfidiously used their 
positions as Plaintiff's officers and employees to convert Plaintiff's 


funds, office equipment, motor vehicles and mechanical equipment to 
their own use and to deprive Plaintiff thereof. It also alleges that said 
Defendants improperly and illegally caused the incorporation of De- 


fendant McDermott Associates, Inc. in violation of an agreement with 
Plaintiff, and the duties they owed to it. Plaintiff on these allegations 
seeks a judgment against the Defendants in the amount of Fifty Thou- 
sand ($50,000.00) Dollars and an additional Twenty-five Thousand 
($25,000.00) Dollars as punitive damages. It also requests other and 
further relief, including an accounting and injunctive relief. 

7. The allegations in and of themselves and the pendency of the 
action has done irreparable harm to the credit and reputation of De- 
fendants. The Defendants are desirous that the action be tried and dis- 
posed of as soon as possible. In an attempt to achieve this end, they 
filed a motion for summary judgment which was denied on the repre- 
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sentation that material issues of fact existed. In a further attempt to 

expedite the disposition of this law suit, the Defendants have appeared 
pursuant to Plaintiff's notices and given their testimony on October 24 
and 25, 1965. 

7. The examination of Plaintiff before trial by its President Mr. 
Irons is vital to a proper defense of this action. Defendants expect to 
prove by means of his deposition that all of the alleged issues of fact 
raised by Plaintiff are sham and meretricious. Defendants truly be- 
lieve that the refusal of Mr. Irons to appear and give his testimony is 
willful and has for its sole purpose the continued harrassment of the 
Defendants. 


/s/ ALEXANDER BOSKOFF, Esq. 
Attorney for Defendants 


Sworn to before me this 16th day of February, 1966. 
Notary Public 


[EXHIBIT A] 


Law Offices 
BRESS, BRAMAN & HILMER 


N 
Alexander Boskoff, Esq. ovember 2, 1965 


615 Perpetual Building 
1111 E Street, N.W. 
Washington, D.C., 20004 


Re: Irons & Reynolds 
vs. McDermott 
C.A. No. 1059-65 


Dear Mr. Boskoff: 
Pursuant to our understanding of this date, I have written to deter- 


mine the availability of William G. Irons, Jr. for the purpose of giving 
his deposition. 
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Immediately upon hearing from Mr. Irons I shall telephone you at 
which time we will set a date convenient to all. 

I should like to thank you for discontinuing the deposition which 
was originally set for November 10, 1965, at my request. 

With fond personal regards, I remain, 


Sincerely, 


/s/ STANLEY KLAVAN 


[EXHIBIT B] 


November 3, 1965 


Stanley Klavan, Esq. 
Bress, Braman & Hilmer 
839 17th Street, N.W. 
Washington, D.C. 20006 


Re: Irons & Reynolds, Inc. 
v. 
McDermott Associates, Inc. 


Dear Mr. Klavan: 


Please refer to your letter of November 2, 1965, about the notice 
to take Mr. Irons' deposition. : 

You refer to a "discontinuing" of the deposition set for November 
10, 1965. Just so there will be no misunderstanding, please under - 
stand that Ihave merely agreed to waive the November 10, 1965, date 
because of your other commitments on that date. The notice itself, of 
course, is not affected by my agreement to accept some later date for 
the appearance of Mr. Irons. 

Sincerely, 


ALEXANDER BOSKOFF 
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[EXHIBIT C] 


Law Offices 
BRESS, BRAMAN & HILMER 


November 16, 1965 


Alexander Boskoff, Esq. 
1111 E Street, N.W. 
Washington, D.C., 20004 


Re: Irons & Reynolds 
vs. McDermott 


Dear Alec: 


I am writing to confirm our agreement that you take the deposition 
of William G. Irons, Jr. at your office on December 2, 1965 at 10:00 
o'clock, A.M. 

I have written Mr. Irons and in the event there is any difficulty 
with the date or the time I shall advise you promptly. 

I should like to thank you for the courtesies extended me in con- 
nection with this matter. 


Sincerely, 


/s/ STANLEY KLAVAN 


[EXHIBIT D] 


November 18, 1965 


Law Offices 

Bress, Braman & Hilmer 
839 — 17th Street, N.W. 
Washington, D.C. 20006 


Attention: Stanley Klavan, Esq. 
Re: Irons & Reynolds vs. McDermott 


Dear Stanley: 


I have received your letter of November 16 confirming our agree- 
ment as to the time and place for the taking of plaintiff's deposition by 
William G. Irons, Jr. 

I am enclosing the notice for the taking of plaintiff's deposition by 
George H. Traylor, its Secretary-Treasurer. I have set the deposition 
date for December 3, the day following the appearance of Mr. Irons. I 
assume this date for the appearance of Mr. Traylor will be as conven- 
ient for you as it will be for me, since it will permit both of us to dis- 
pose of these depositions conveniently. 

However, if you should have difficulty with the date for Mr. Tray- 
lor's appearance, will you please let me know as soon as possible. 


Sincerely, 


/s/ ALEXANDER BOSKOFF 
Enclosures 


[EXHIBIT E] 


November 29, 1965 


Alexander Boskoff, Esq. 
Perpetual Building 
1111 E Street, N.W. 
Washington, D.C., 20004 


Re: Irons & Reynolds vs. McDermott 


Dear Alec: 


I have corresponded with Mr. George H. Traylor relative to your 
letter of November 18, 1965 and the notice of his deposition enclosed 
therewith. 

Mz. Traylor's schedule as well as my own make it impossible for 
us to appear on December 3, 1965 and Mr. Traylor advises that it will 
be almost impossible for him to give his deposition until after the 1st 
of the year. 

It would be most appreciated if you would reschedule the deposi- 
tion for after the 1st of the year keeping in mind January 12, January 
19, and January 26, which are bad dates for me as I have trials sched- 
uled. 

Thanking you for the courtesies extended me and awaiting your ad- 
vice, I remain, 

Sincerely, 


STANLEY KLAVAN 
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[EXHIBIT F] 


November 30, 1965 


Scanley Klavan, Esq. 
Bress, Braman & Hilmer 
839 — 17th Street, N.W. 
Washington, D.C. 20006 


Re: Irons & Reynolds vs. McDermott Association 


Dear Stanley: 
Because of my desire to accommodate you personally; I have 
agreed to the continuing of the depositions of Mr. Irons and Mr. Tray- 
lor from the dates of December 2nd and 3rd on which they are present- 

ly scheduled. 

Otherwise I am not at all disposed to agree to a continuation, since 
Mr. Iron's deposition was originally set for November ‘10th and then 
reset for December 2nd at the plaintiff's request. 

As I have explained to you in our conversation, I have prepared 
for both the depositions of Mr. Irons and Mr. Traylor, and the putting 
off of the depositions to a later date necessarily means that I will have 
to re-prepare, at an additional expense to my clients. The plaintiff has 
brought this suit and I would expect it to be willing to have it readied 
for trial as soon as possible. In any event my clients wish to have this 
litigation disposed of as soon as possible, as the mere fact of its pen- 
dency is harmful to their reputation and business standings. 

I am enclosing a praecipe for the rescheduling of the depositions, 
and I would appreciate your informing your clients that they must ap- 
pear on the rescheduled dates. 

I would appreciate your signing the original and a copy of the prae- 
cipe and returning them to me. 


Sincerely, 


Enclosures ALEXANDER BOSKOFF 
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[EXHIBIT G] 
Nov. 30, 1965 
PRAECIPE 
The Clerk of said Court will record that at Plaintiff's request the 

depositions of William G. Irons, Jr., President, and George H. Traylor, 
Secretary-Treasurer, have been reset for January 5, 1966, and January 
6, 1966, respectively at the same time and place and in accordance with 
the notices heretofore served and filed in this action. 


/s/ STANLEY KLAVAN /s/ ALEXANDER BOSKOFF 
Attorney for Plaintiff Attorney for Defendants 


[Filed February 23, 1966] 


POINTS AND AUTHORITIES IN OPPOSITION TO 
DEFENDANTS' MOTION TO DISMISS ACTION 

Comes now the plaintiff and for opposition to defendants’ motion to 
dismiss this action, respectfully represents as follows: 

1. The failure of William G. Irons, Jr. to appear for his deposition 
was not willful as will more fully appear from his Affidavit to be filed 
herein. 

2. Paragraph 5 of the Affidavit of Alexander Boskoff, Esq. is liter- 
ally correct, but is misleading in that it implies that defendants were 
willing to take Mr. Irons' deposition between January 5, 1966 and the 
date hereof. As will appear fromthe deposition of Stanley Klavan, Esq. 
although counsel for plaintiff advised defendants’ counsel that Mr. Irons 
could come to Washington during the first week of February, 1966, he 
was advised by counsel for defendants that acourt order would be sought 
setting out a definite time and date for the taking of the deposition so 
that there would be no further delay. 
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3. For such other and further reasons as will be presented to the 
Court at the time of hearing on defendants’ motion. 


HILMER, KLAVAN & KRUG 


/s/ STANLEY KLAVAN 
Attorney for Plaintiff 


[Certificate of Service | 


AFFIDAVIT OF STANLEY KLAVAN, ESQ. 


DISTRICT OF COLUMBIA, SS: 


Stanley Klavan, being first duly sworn on oath deposes and says 
that on either the late afternoon of January 4, 1966 or the early morn- 
ing of January 5, 1966, affiant advised Alexander Boskoff, attorney for 
defendants, that William G. Irons, Jr. would be unable to.appear for his 
deposition due to the unavailability of airplane flights from Washington, 
D.C. to Ormond Beach, Florida, due to a lack of return seats on both 
Eastern Air Lines and National Air Lines. 

Affiant apologized to the attorney for defendants and suggested that 
a date be set in early February for the taking of Mr. Irons' deposition 
as affiant had been advised that airplane connections could be made for 
that date. 

Mr. Boskoff refused to set a new date advising affiant that he would 
move the Court for an order directing William G. Irons, Jr. to appear 
and in that way all further delay would be avoided. 

Rather than file a motion for an order compelling Mr. Irons to ap- 
pear, Mr. Boskoff waited over a month and has filed the present mo- 
tion to dismiss. 

Affiant can recollect no conversation or action in this case during 
the month's delay between the date of the deposition and the time of 
this motion. 


; /s/ STANLEY KLAVAN 
[Certification of Notary Public] 
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AFFIDAVIT OF WILLIAM G. IRONS, JR. 


STATE OF FLORIDA ) 


SS: 
COUNTY OF ) 


William G. Irons, Jr. being first duly sworn on oath deposes and 
says: 

1. Thathe is a resident of the State of Florida presently residing 
at 284 N. Halifax Drive, Ormond Beach, Florida, and is employed as 
Executive Vice President of Melweb Signs, Inc., a manufacturing con- 
cern located at 505 Orange Avenue, Daytona Beach, Florida. 

2. That more than one week prior to January 5, 1966 he attempted 
to book reservations on both Eastern Air Lines and National Air Lines 
for a trip to Washington, D.C. for the purpose of giving testimony in 
this case by way of deposition, but was informed that due to the tourist 
season, it would be impossible for him to get aflight back from the Dis- 
trict of Columbia to his home. Affiant continued to try until January 4, 
1966 when he telephoned Stanley Klavan, Esq. and advised him of his 
predicament. 

3. Affiant avers that for him to have taken a train from the Dis- 
trict of Columbia would have required an automobile drive of over 100 
miles to Jacksonville, Florida, inasmuch as the Florida East Coast 
Railroad has been on strike for many years and therefore there is no 
train service to his home. 

4. Affiant further avers that transportation other than by air would 
have beensotime consuming that it would have interfered with his busi- 
ness. He further avers that he ascertained that airline reservations 
would be available in the first weeks of February and was agreeable to 
appearing in the District of Columbia during that time. 


/s/ WILLIAM G. IRONS, JR. 


[Certification of Notary Public ] 
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TRANSCRIPT OF PROCEEDINGS 
[Washington, D.C.; March 1, 1966] 


[2] THE DEPUTY CLERK: Irons and Reynolds, Inc. versus Mc- 
Dermott. 

MR. BOSKOFF: Your Honor, I am Alexander Boskoff and I repre- 
sent the three defendants in this action. This is a motion to dismiss the 
complaint because of the wilful failure of the plaintiff to produce its 
president for the taking of his deposition. 

THE COURT: When was he ordered to appear ? 

MR. BOSKOFF: He was to appear, according to a praecipe entered 
in this suit, on January 5. Previously the deposition had been set for 
December 2, 1965 and November 10, 1965, pursuant to notice served 
October 26. On both prior occasions the plaintiff requested continu- 
ances, to which I consented. It was understood and agreed that the 
plaintiff would produce its president by January 5, and a praecipe was 
entered and filed in the records of the Court. The plaintiff has filed in 
its opposition an affidavit of the plaintiff's president, which I submit 
clearly indicates that his failure to appear was wilful. 

THE COURT: What does he say in the affidavit ? 

MR. BOSKOFF: He states in the preliminary paragraph that he is 
a resident of Florida, that more than one week prior to January 5, 1966, 
that is a week before the extension was arranged, for approximately a 
month before January 5, that more than one week prior to January 5, 
1966, he attempted to [3] book reservations on both Eastern Air Lines 
and National Air Lines for a trip to Washington, D.C., for the purpose 
of giving testimony in this case by way of deposition, but was informed 
that due to the tourist season, it would be impossible for him to geta 
flight back from the District of Columbia to his home. In other words, 
he could get a reservation up here and give testimony, but he says that 
in Florida he was told that he could not get a reservation at that time 
coming back. 
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Affiant continued to try until January 4, 1966, when he telephoned 
Stanley Klavan, Esq., and advised him of his predicament. Then he 
states: Affiant avers that for him to have taken a train from the Dis- 
trict of Columbia would have required an automobile drive of over 100 
miles to Jacksonville, Florida, inasmuch as the Florida East Coast 
Railroad has been on strike for many years and therefore there is no 
train service to his home. Now, he could have gotten up here, he could 
have gotten a reservation. 

THE COURT: When was he supposed to be here ? 

MR, BOSKOFF: January 5, 1966. 

THE COURT: When was this affidavit filed? 

MR. BOSKOFF: February 21. 

THE COURT: February 21. What is the nature of the [4] actionin 
this case? 

MR. BOSKOFF: Your Honor, this is a suit by the corporation 
against some former officers and employees. It alleges aversion, mis- 
application of funds and contains charges which are closely akin to 
fraud. The defendants are now in business for themselves in the Dis- 
trict. The pendency of this action is causing them irreparable injury 
to their credit and their reputation. 


Now, all the defendants have appeared and submitted to taking of 
depositions. They have been completed by plaintiff prior to our setting 
of the deposition of the plaintiff. We have done everything we can to 
hurry this along because we want to dispose of it on the merits, and in 


an attempt to hurry it along, we fileda motion for summary judgment 
several months ago. The plaintiff succeeded in having the motion de- 
nied on the ground that there were triable issues of fact. Now, I sub- 
mit, that the failure to appear after two extensions is wilful, and that 
the intent of theparties, the plaintiff here, is to carry on this suit for 
purposes of harassment. 

THE COURT: I will hear from plaintiff's counsel. 
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MR. KLAVAN: May it please the Court, my name is Stanley Kla- 
van, and I represent the plaintiff. I would first [5] like to state to your 
Honor, in answer to Your Honor's question, when was he ordered to ap- 


pear, there was never a Court order in this action. 

THE COURT: Well, he got notice, didn’t he? 

MR.KLAVAN: Yes, Your Honor. 

THE COURT: Isn't that sufficient? 

MR. KLAVAN: Correct, Your Honor. 

THE COURT: I meant, when was notice given. 

MR. KLAVAN: I thought Your Honor meant a Court order. 

THE COURT: No, I didn't. 

MR.KLAVAN: What Mr. Boskoff has said relative to the notices 
is correct. I have attempted to cooperate in every possible way, and I 
don't believe Mr. Boskoff will tell the Court otherwise. When I re- 
ceived word from Mr. Irons, I immediately called Mr. Boskoff. Ididn't 
wait, and I immediately told him of this situation with the air lines. 

THE COURT: What is the name of the plaintiff? 

MR. KLAVAN: Irons and Reynolds, Inc. 

THE COURT: I know, but what is the name of the plaintiff? 

MR. KLAVAN: Well, the president is William Irons. 

THE COURT: That is the gentleman whose deposition they want 
to take; correct ? 

MR. KLAVAN: Yes, Your Honor. 

[6] THE COURT: All right. 

MR. KLAVAN: I immediately called Mr. Boskoff and told him of 
the situation. Mr. Boskoff said he was going to ask the Court to have 
an order entered setting a specific time. I stated to Mr. Boskoff that 
Mr. Irons told me he could get up here the first week of February, but 
Mr. Boskoff did not choose to accept this representation. I don't say 
that he is wrong in refusing, Your Honor, but Iam merely trying to 
present to the Court, number one, that I don't believe Mr. Irons' refus- 
al was wilful. He is a resident of Florida. 
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THE COURT: Where does he live in Florida? 

MR. KLAVAN: Ormond Beach. 

THE COURT: How long has he beena resident of Florida? 

MR. KLAVAN: Your Honor, I believe it is approximately withinthe 
last year. I can't say for certain, sir. 

THE COURT: Is he in business there? 

MR.KLAVAN: Yes. I think in his affidavit he states that he is 
employed as executive vice president of Melwek Signs, Inc., a manu- 
facturing concern, located at 505 Orange Avenue, Daytona Beach, Fori- 
da. 

THE COURT: Now, you mean to tell this Court that he could not 
have been here to have his deposition taken at the time it was scheduled 
in the early part of January of this year ? 

MR.KLAVAN: No, Your Honor, he could have been here. 

[7] THE COURT: Of course, he could have been. 

MR.KLAVAN: He states to me as the reason for his being unable 
to come is that he could not have gotten back. 

THE COURT: Well, I don't accept that as a good excuse. That to 
me is ridiculous on its face. The point is that he could have gotten here. 

MR. KLAVAN: No question about that, Your Honor. 

THE COURT: Then he could have gotten back if he had to rent a 
car and drive it back. 

MR.KLAVAN: Yes, Your Honor, he could have rented a car, and 
he could have taken a train, and then rented a car and driven a hundred 
miles from Jacksonville. 

THE COURT: The thing about your client is that he wants to han- 
dle this case in his own way, not according to the rules of law. I can 
see the picture. It is very clear to me from what I have heard this 
morning. I don’t think that there is any excuse, and I think he has been 


wilful in his attitude in not appearing here. You can just tell your client 
the Court has made up its mind and is granting the motion of the de- 
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fendants to dismiss this action. You can take this matter to the Court 
of Appeals if you wish. 
MR. BOSKOFF: Thank you, Your Honor. 
THE COURT: Present an order. 
(Thereupon the instant hearing was concluded.) 


[Filed March 4, 1966] 


JUDGMENT AND ORDER 


Defendants having moved by their attorney for an Order pursuant 
to Rule 37(d) F.R.C.P. dismissing Plaintiff's action and:entering judg- 
ment thereon in favor of Defendants on the ground that Plaintiff by its 
President wilfully failed to appear on January 5, 1966, before the offi- 
cer who was to take the deposition of Plaintiff by its President, after 
service of proper notice and contrary to the agreement between the par- 
ties set forth in a filed praecipe, dated November 30, 1965; and 

The Court having considered said motion and the opposition filed 
thereto, and having on the lst day of March, 1966, heard and considered 
the argument of Alexander Boskoff, Esq. in support of said motion, and 
that of Stanley Klavan, Esq. in opposition thereto, it is now 

ORDERED and ADJUDGED this 4th day of March, 1966, as follows: 

1. The Court finds that Plaintiff by its President wilfully failed 
to appear on January 5, 1966, before the officer who was to take the 
deposition of Plaintiff by its President, after being served with a prop- 
er notice and contrary to the agreement between the parties set forth 
in a filed praecipe, dated November 30, 1965. 

2. Plaintiff's action against the Defendants is hereby dismissed, 
and judgment hereby entered thereon in favor of the Defendants against 
Plaintiff. 

JUDGE 


[Certificate of Service, dated March 1, 1966] 
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EXCERPT FROM DEPOSITION OF 
JOHN J. MCDERMOTT 


EXAMINATION BY COUNSEL FOR THE PLAINTIFF 
BY MR. KLAVAN: 


* OK OK 

[67] Q. Did you use any money that belonged to Irons & Reynolds ? 
A. No, I did not. 

Q. Did you use any money that belonged to Irons & Reynolds for 
any job that McDermott Associates handled? A. No, I didn't. 

Q. Did you credit to your account any money which came in paya- 
ble to Irons & Reynolds ? [68] A. Credit to our account any money that 
came in payable to them? 

Q. Yes. A. No, we didn't. 

Q. In one of your lawsuits you are allowing a credit to Irons & 
Reynolds of approximately $12,000. I am now giving you this strictly 
from memory, Iam not sure of the exact figure. But are you not do- 
ing that? A. That is right. 

Q. What is this credit that you are allowing inconnection with this 
suit? A. Well, at the time that Irons & Reynolds, or at the time that 
McDermott Associates did the work in connection with the lunchroom, 
we were using the same men on the Irons & Reynolds work at theSears 
store as onthe McDermott Associates work at the store, and also on 
the Irons & Reynolds work at the Sidwell Friends School and The Bish- 
op Ireton School. We hada nucleus of labor there of men that had been 
with us for quite a few years. We hada certain number of carpenters. 

MR. BOSKOFF: By you, you mean Irons & Reynolds ? 

THE WITNESS: Irons & Reynolds. We had this labor there, and it 
was to Iron & Reynolds’ distinct advantage for us to keep the labor — 


these laborers [69] and these carpenters, and other workmen that were 


needed on other Irons & Reynolds’ work — maybe for a day or two, or 
three days, periodically. We had them there at the Wisconsin Avenue 
job. We used them there. And it benefited all by doing it that way. 
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Now, the way we handled it, as far as the time went, we handled it, 
well, something on the order of a sub-contractor or contractor ar- 
rangement, where the distribution of cost was kept very accurately, 


and the like, with sub-contractors. At the end ofa period, you send an 


invoice, the general contractor sends an invoice to the sub-contractor, 
or vice versa, for the men that have been used on the particular work. 
We had the same type of setup between Iron & Reynolds and McDermott 
Associates, Inc. 

Now, these men, it would have been very awkward and difficult to 
have the same men, who may be working for Irons & Reynolds in the 
morning, and then maybe for McDermott Associates, Inc. in the after- 
noon, to split the insurance. How in the world would you handle the 
insurance to the Workmen's Compensation? How would you handle the 
fringe benefits with the Unions where they are working part-time for 
McDermott Associates, Inc. part of the day, and the part of the day for 
Irons & Reynolds, so to speak. To keep the record straight, and [70] 
so there would be no question about it, we handled it that way. 

Q. Who authorized you on behalf of Irons & Reynolds to do it? A. 
I didn't need any authorization. I was a Vice President and Director of 
Irons & Reynolds, and I had been making decisions down here for 20 or 
25 years without consulting anybody in New York, or anywhere else. I 
had that authority. 

Q. Did you have it in writing? A. I hada contract before that. I 
had it in writing, yes. 

Q. Before what, is that the contract you said that was terminated 
in March? A. It was terminated in March. No one told me that I 
should change, to check with New York. Who would I check with? Bill 
Irons, Jr. was the President of the Company, and I could never reach 
him. 

Q. Did you use any money that was payable to Irons & Reynolds 
to pay anything on behalf of McDermott Associates? A. No, I did not. 

Q. Explain to me how you have figured and how you have givena 
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credit to McDermott Associates? You have not explained it. I don't 
understand it. A. I just explained it to you. 

[71] Q. Unless you have used some of Irons & Reynolds’ money, it 
seems to me that it would have been Irons & Reynolds that would owe 
you money. A. Irons & Reynolds does owe us money. After McDer- 
mott Associates, Inc. took over the first of the year, we spent the mon- 


ey out of our pocket. We spent several thousand dollars completing 


Irons & Reynolds’ work that we have not been paid for. This is work- 
ing both ways, not just one way. 

Q. As of February 10, 1965, McDermott Associates, Inc. owed 
Irons & Reynolds $12,116.01, isn't that correct? A. That is right. 
That is what it showed there. 

Q. Now, how was that computed? Tell me how that was computed? 
A. What Exhibit is that? 

Q. It is no Exhibit. Iam reading from your Complaint in the other 
case. 

MR. BOSKOFF: Why don't you show it to him? 

MR. KLAVAN: Iam reading, as of February 10, 1965, paragraph 
14, McDermott Associates is indebted to Irons & Reynolds in the sum 
of $12,116.01. 

MR. BOSKOFF: If you will read all of the Complaint, this is a 
credit. Now, if you are talking about a credit given — 

MR.KLAVAN: Well, it says for its share of common [72] con- 
struction costs. 

MR. BOSKOFF: All right. He has told you it was common con- 
struction costs. 

MR. KLAVAN: I want to know how it was computed. I understand 
what he said, but I don't think he said it all. I want to know, if McDer- 
mott Associates was using something of Irons & Reynolds that was 
worth $12,116.01. I want to know what it was. It was either money or 
it was labor which was being paid for by Irons & Reynolds, but it was 
something that can be reduced to money. 
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MR. BOSKOFF: All right. I will object to the form ofthe question, 
because it seems to me that you are talking about a legal conclusion. 
As I understoodhim to say, it was on joint common construction and 
Irons & Reynolds payroll was used. 

MR. KLAVAN: I didn't understand him to say that. 

MR. BOSKOFF: Maybe I am in error. 

MR.KLAVAN: That is what I want him to say. 

MR. BOSKOFF: Iam sorry. 

MR. KLAVAN: I want him to bring this out. They used something 
belonging to Irons & Reynolds and give us a credit for it. I don't think 
he has said what it is. 

MR. BOSKOFF: Maybe if you will ask him how he paid the [73] 
bills, maybe that will clear it up. 


MR. KLAVAN: Let me rephrase the question pursuant to Mr. 


Boskoff's suggestion. 
BY MR. KLAVAN: 

Q. McDermott Associates, Inc. was using labor which was the 
same labor being used by Irons & Reynolds, is that correct? A. That 
is correct. 

Q. And when you use the word "personnel," you are talking about 
what? A. The same personnel were being used by both. 

Q. All right. You say you had the authority to do this, is that 
right? A. Yes. . 

Q. Now, to the extent of $12,116.01, was McDermott Associates, 
Inc. personnel paid with Irons & Reynolds money? A. Yes. 

MR. BOSKOFF: I object to the form of the question. He has al- 
ready answered it and we will let it stay in. But I understood his pre- 
vious testimony that it was Irons & Reynolds" personnel that was used 
on McDermott Associates, Inc. jobs. On whose payroll were these la- 
borers ? 

THE WITNESS: They were on the Irons & Reynolds’ payroll. 

MR. KLAVAN: Do you want to withdraw your objection? 
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[74] MR. BOSKOFF: But a charge was made to the McDermott As- 
sociates ? 

THE WITNESS: Yes. 

MR. BOSKOFF: That is why I objected to the form of the question. 

THE WITNESS: They were on the Irons & Reynolds’ payroll and 
the charge was made for their services. That is how that $12,116.01 
came about. 

BY MR. KLAVAN: 

@. When did you first advise Irons & Reynolds that they hada 
credit due them of $12,116.01? A.I don't know. Miss Middlekauff 
would have to answer that, because at the time when Charlie — what- 
ever his name was, the Accountant was down — I think that it was prob- 
ably discussed at that time, when he made the audit. When he came 
down and went over the books. 

Q. Charlie who? A.I don't know the last name. Perhaps you can 
tell me. He can tell you. 

MR. BOSKOFF: Off the record. 


(Discussion off the record.) 
MR.KLAVAN: Back onthe record. 
THE WITNESS: Charlie DiSario. 


[Filed June 15, 1965] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOHN J. MCDERMOTT 
4000 Albemarle Street, N.W. 
Washington, D.C. 


and 


MILDRED J. MIDDLEKAUFF 
4000 Albemarle Street, N.W. 
Washington, D.C. 


and 


McDERMOTT ASSOCIATES, INC. 
(A Corporation) 
4000 Albemarle Street, N.W. 
Washington, D.C. 

Plaintiffs 


vs. CIVIL ACTION No. 1466-'65 


IRONS & REYNOLDS, INC. 

(A Corporation) 

2151 K Street, N.W. 

Washington, D.C. 

Serve: Managing or General Agent 


and 


IRONS & REYNOLDS CONSTRUCTORS, INC. 
(A Corporation) 

2151 K Street, N.W. 

Washington, D.C. 

Serve: Managing or General Agent 


and 


GEORGE H. TRAYLOR 
2151 K Street, N.W. 
Washington, D.C. 

Defendants 
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COMPLAINT 
(Breach of Contract — Conversion) 


I 


1, The matters in controversy exceed, exclusive of interest and 
costs, the sum of TEN THOUSAND DOLLARS ($10,000.00) and are with- 
in the jurisdiction of this Court. 

2. Plaintiff John J. McDermott is a resident of the District of Co- 
lumbia, and plaintiff Mildred J. Middlekauff is a resident of Hagers- 
town, Maryland. 

3. Plaintiff McDermott Associates, Inc., hereinafter referred to 
as "Associates", is a corporation incorporated in the District of Co- 
lumbia on September 11, 1964, and engaged in building construction. 

4. Defendant Irons & Reynolds, Inc., hereinafter referred to as 
“Irons & Reynolds", is a New York Corporation qualified to do business 
in the District of Columbia, with offices at 2151 K Street, N.W., and 
formerly engaged in building construction. 

5. Defendant Irons & Reynolds Constructors, Inc., upon informa- 
tion and belief, hereinafter referred to as "Constructors", is a New 
York Corporation engaged in building construction in the District of 
Columbia, with offices at 2151 K Street, N.W. 

6. Defendant George H. Traylor, upon information and belief, was 
at all times relevant herein, secretary-treasurer of Irons & Reynolds, 
and vice-president and treasurer of Constructors. 

7. During the calendar year 1964 plaintiff McDermott held the of- 
fice of vice-president of Irons & Reynolds and was in charge of its Wash- 
ington office. In addition to a salary, Irons & Reynolds was obligated 
to pay to him, pursuant to a written agreement dated January 1, 1947, 
and modifications and elaborations agreed to thereafter, FIFTEEN (15%) 
PERCENT of the annual "net profits" of its Washington office, theterm 
“net profits" being defined in the aforesaid written agreement, as modi- 
fied and elaborated upon by agreement and custom between plaintiff and 
Irons & Reynolds. 
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8. Plaintiff Middlekauff during the calendar year 1964 held the of- 
fice of assistant vice-president and assistant secretary of Irons & Rey- 
nolds, and was the principal assistant of plaintiff McDermott in the 
Washington office. Beginning with the calendar year 1960 Irons & Rey- 
nolds orally agreed to pay to plaintiff Middlekauff SEVEN AND ONE- 
HALF PERCENT (7-1/2%) of the annual net profits of the Washington 
office, as defined in paragraph 7. 


9. Although there are profit shares due and payable to plaintiffs 


McDermott and Middlekauff in the respective amounts of approximate- 
ly TWENTY-TWO THOUSAND, FIVE HUNDRED DOLLARS ($22,500.) and 
ELEVEN THOUSAND, TWO HUNDRED FIFTY DOLLARS ($11,250.00) 
for the calendar year 1964, in accordance with Irons & Reynolds agree- 
ments hereinbefore described, it has denied plaintiff's demands for pay- 
ment to each of them of their respective shares. 


II 


10. Inor about March, 1964, upon information and belief, Irons & 
Reynolds decided to liquidate as soon as possible all of its business af- 
fairs and property, wherever located, and instructed plaintiffs McDer- 
mott and Middlekauff thereafter that new contracts were not to be en- 
tered into by them in the Washington region; that they were to close-out 
all pending contracts and matters with all possible dispatch; that they 
were to sell or otherwise (dispose of) all office and field equipment as 
soon as practicable; and that their salaried employment by Irons & Rey- 
nolds would in any event be terminated on December 31, 1964. 

11. The liquidation of Irons & Reynolds’ property, contracts andaf- 
fairs not having been completed in December, 1964, and it desiring that 
the liquidation process be continued until completion, Irons & Reynolds 
entered into an agreement with Associates as a result of negotiations 
on December 17 and 30, 1964, with plaintiffs McDermott and Middle- 
kauff, who were president and vice-president, respectively, of Asso- 
ciates, in which Iron & Reynolds agreed to pay to Associates the sum 
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of THREE THOUSAND SIX HUNDRED AND SIXTY-SIX DOLLARS 
($3,666.00) each month for a period of six (6) months, beginning with 
January 1, 1965, in consideration for the services to be supplied by As- 
sociates in continuing the liquidation of Irons & Reynolds’ affairs dur- 
ing the said six (6) month period. 

12. In accordance with this agreement Associates began on January 
1, 1965, to perform the services called for in said agreement, and it 
has since then fully performed its obligations under said agreement. 
On February 9 and 10, 1965, however, Irons & Reynolds breached its 
agreement with Associates by disavowing the agreement, and by remov- 
ing from Associates’ custody and possession all of its files, books, and 
records, which were necessary to the performance by Associates of 
its obligations under the agreement. Associates, nevertheless, has 
been ready, willing and ableat all times to perform the agreed-upon 
services, and Irons & Reynolds has in fact on occasions subsequent to 
February 9 and 10, 1965, called for, and received, services from As- 
sociates with respect to the affairs of Irons & Reynolds. 

13. In accordance with said agreement Irons & Reynolds has be- 
come indebted to Associates in the sum of TWENTY-ONE THOUSAND, 
NINE HUNDRED AND NINETY-SIX DOLLARS ($21,996.00), no part of 
which sum has been paid. Associates, however, has credited against 
such debt the sum of SEVEN THOUSAND TWO HUNDRED FORTY-FIVE 
DOLLARS AND EIGHTEEN CENTS ($7,24.18), which sum represents a 
credit balance due to Irons & Reynolds as explained in the following 
paragraph. 


14. As of February 10, 1965, Associates was indebted to Irons & 
Reynolds in the sum of TWELVE THOUSAND, ONE HUNDRED SIXTEEN 
DOLLARS AND ONE CENT ($12,116.01) for its share of common con- 
struction costs. As of that date, also, Irons & Reynolds was indebted 
to Associates in the sum of FOUR THOUSAND, EIGHT HUNDRED AND 
SEVENTY DOLLARS AND EIGHTY-THREE CENTS ($4,870.83) for 
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costs expended by Associates on other construction jobs performed for 
Irons & Reynolds. A net balance is due, accordingly, on these items 
from Associates to Irons & Reynolds of SEVEN THOUSAND, TWO HUN- 
DRED FORTY-FIVE DOLLARS AND EIGHTEEN CENTS (37,245.18). 

15. There is, therefore, due and payable at present:from Irons & 
Reynolds to Associates under the aforesaid agreement a net sum of 
FOURTEEN THOUSAND, SEVEN HUNDRED FIFTY DOLLARS AND 
EIGHTY-TWO CENTS ($14,750.82). 


I 


16. On February 8, 1965, plaintiffs McDermott and Middlekauff 
continued to hold unsalaried positions as vice-president, and assistant 
vice-president and assistant secretary of Irons & Reynolds, and such 
officers were authorized to dispose of and sell personal property and 
equipment of Irons & Reynolds. On that day plaintiff McDermott in- 
formed William G. Irons, Jr., president of Irons & Reynolds, that he 
was interested in buying for his own account at book value some Irons 
& Reynolds field equipment which had not yet been disposed of in the 
liquidation, and the said Irons agreed that plaintiff McDermott could 
purchase at book value such field equipment as he selected. There- 


after, on the same day, plaintiff McDermott made available to plaintiff 


Middlekauff a list of specific items of field equipment, and the pur- 
chase price with respect to each item, and instructed her to prepare 
an invoice transferring said specified items to his account for a total 
purchase price of FIVE THOUSAND, NINE HUNDRED FIFTY-SIX DOL- 
LARS ($5,956.00). On the following day, a copy of said list was given 
at his request to George H. Traylor, secretary-treasurer of Irons & 
Reynolds. Thereupon, plaintiff McDermott took possession of the spe- 
cified equipment and thereafter mailed his check in the amount of the 
purchase price to Irons & Reynolds. Irons & Reynolds returned the 
check, on the ground that no agreement had been made with plaintiff for 
the sale of the equipment. 
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17. When the matter fell into dispute, plaintiff McDermott agreed 
to assemble the equipment in question, and to inform Irons & Reynolds 
of the location of the assembled equipment, upon the request and repre- 
sentation of Irons & Reynolds that it intended to bring suit in replevin 
for the purpose of securing a judicial determination of the dispute. Act- 
ing in reliance upon said representation, and believing it to be truthful, 
plaintiff did assemble all the equipment in question at a Single location 
in Clinton, Maryland, and did inform Irons & Reynolds of its location, 
all to the sole purpose of making it available for the action in replevin 
which Irons & Reynolds had represented it would institute. 

18. On or about April 6 and thereafter, Irons & Reynolds, in viola- 
tion of its representation to plaintiff McDermott, and aided and abetted 
by Constructors and defendant Traylor, fraudulently, maliciously and 
by stealth removed the equipment at night without the knowledge or con- 
sent of plaintiff McDermott, and Irons & Reynolds, Constructors and 
Traylor did thereby convert the property of plaintiff McDermott and 
have since then deprived him of its possession and use. 

19. The reasonable and market value of said equipment on the date 
of conversion, and since, is in excess of FIFTEEN THOUSAND DOL- 
LARS ($15,000.00). 

WHEREFORE, plaintiffs demand: 

1. Judgment in favor of plaintiffs McDermott and Middlekauff 
against defendant Irons & Reynolds, Inc., in the respective amounts of 
TWENTY TWO THOUSAND, FIVE HUNDRED DOLLARS ($22,500.00) and 
ELEVEN THOUSAND, TWO HUNDRED FIFTY DOLLARS ($11,250.00) 
and 


> 


2. Judgment in favor of McDermott Associates, Inc., against de- 
fendant Irons & Reynolds, Inc., in the amount of FOURTEEN THOU- 
SAND, SEVEN HUNDRED FIFTY DOLLARS AND EIGHTY-TWOCENTS 
($14,750.82); and 

3. Judgment in favor of plaintiff McDermott and against defend- 


ants, Irons & Reynolds, Inc., Irons & Reynolds Constructors, Inc., and 
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George H. Traylor in the amount of TWENTY-FIVE THOUSAND DOL- 
LARS ($25,000.00) for compensatory and punitive damages; and 
4. Judgment for interests, cost and reasonable attorney's fee; and’ 
9. Judgment for such other and further relief as to this Court may 
seem just and proper. 
/s/ ALEXANDER BOSKOFF 
Attorney to Plaintiffs 
JURY DEMAND 


Plaintiffs demand trial by jury. 


/s/ ALEXANDER BOSKOFF 
Attorney to Plaintiffs 


[Filed September 30, 1965 ] 


ANSWER OF DEFENDANTS TO COMPLAINT 
[CIVIL ACTION NO. 1466-65] 


FIRST DEFENSE: 
The complaint fails to state a cause of action upon which relief can 
be granted. 


SECOND DEFENSE: 
The cause of action, if any, set forth herein constitutes a compul- 
sory counterclaim in Civil Action No. 1059-65 in this Court. 


THIRD DEFENSE: 

1. The defendants admit the allegations of paragraphs 1, 2, 3, 4, 
5 and 6 of Count I of the complaint. 

2. Answering paragraphs 7 and 8, Count I of the complaint, the de- 
fendants admit the positions held by plaintiffs McDermott and Middle- 
kauff, but answering further state that said written agreement of Janu- 
ary 1, 1947 speaks for itself relative to the definition of "net profits” 
and no answer is required relative to allegations concerning said writ- 
ten document. Defendants admit that plaintiffs John J. McDermott and 
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Mildred J. Middlekauff were to receive 15% and 7 and 1/2% respective- 
ly of the "net profits’ of the Washington office of Irons & Reynolds, Inc. 
as defined in the written agreement of January 1, 1947. 

3. Defendants deny the allegations of paragraph 9, Count I of the 
complaint. 

4. The defendants admit the allegations of paragraph 10, Count I 
of the complaint except insofar as said paragraph states that the indi- 
vidual plaintiffs were to dispose of all office and field equipment, which 
allegation defendants deny. Defendants admit that said office and field 
equipment was to be sold for the account of Irons & Reynolds, Inc. 

5. The defendants deny the allegations of paragraphs 11 and 12, 
Count II of the complaint. 

6. Answering paragraphs 13 and 14, Count II of the complaint, de- 
fendants deny that Irons & Reynolds, Inc. is indebted to associates in 
the sum claimed or in any sum whatever. Defendants admit that the 
plaintiffs are indebted to Irons & Reynolds, Inc., but until a full account- 
ing is rendered defendants are unable tostate what sum is owed to Irons 
& Reynolds, Inc. by the plaintiffs. Answering further defendants admit 
that in any event not less than $12,116.01 is owed to Irons & Reynolds, 
Inc. by the plaintiffs. 

7. Defendants deny the allegations of paragraph 15, Count II of the 
complaint. 

8. Defendants deny the allegations of paragraph 16, Count III ofthe 
complaint except for the last sentence of said paragraph which they ad- 
mit. 

9. Answering paragraphs 17 and 18, Count II of the complaint de- 
fendants admit that they removed the equipment, but answering further 
state that said equipment did not belong to the plaintiffs but was owned 
by Irons & Reynolds, Inc. and was removed with the authorization of 
Irons & Reynolds, Inc. All other allegations of said paragraphs are de- 
nied. 
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10. Defendants deny the allegations of paragraph 19, Count III of the 
complaint. 


11. Defendants deny each and every allegation of the complaint not 
heretofore admitted or controverted. 
WHEREFORE, having answered, defendants demand that the com- 


plaint against them be dismissed and costs assessed against the plain- 
tiffs. 


BRESS, BRAMAN & HILMER 


/s/ STANLEY KLAVAN 
Attorneys for Defendants 


[Certificate of Service, dated September 29, 1965] 


[Filed March 29, 1966] 


NOTICE OF APPEAL 


Notice is hereby given this 29th day of March, 1966, that 
Plaintiff, IRONS & REYNOLDS, INC. 
hereby appeals to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 4th day of 
March 1966 in favor of defendants against said plaintiff. 


HILMER, KLAVAN & KRUG 
[Certificate of service ] 
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REPLY BRIEF FOR APPELLANT 


~ Bnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 20,147 


IRONS & REYNOLDS, INC., 
Appellant, 


JOHN J. McDERMOTT, ET AL., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


STANLEY KLAVAN 

J. H. KRUG 
839 17th Street, N.W. 
Washington, D.C. 


Altorneys for Appellant, 
Of Counsel: 


HILMER, KLAVAN & KRUG 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 20,147 


IRONS & REYNOLDS, INC., 


Appellant, 
Vv. 


JOHN J. McDERMOTT, ET AL., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


1. Appellees’ counsel baldly denies that he told appellant's counsel 
he would seek an order directing Mr. Irons to appear (as distinguished 
from an order of dismissal) (Brief, p. 7). He cites no page references, 
nor does he explain his failure below to take issue with our repeated 
representations to the court that he had so stated (J.A. 29, 33). Appel- 


lees thus ask this Court to resolve an issue of credibility between coun- 
sel by ignoring the record which supports appellant's counsel and by ac- 
cepting the unsupported recollection of appellees’ counsel which he did 
not present below. That course is hardly fair either to this Court or to 
appellant. 


2. Appellees’ Brief asserts that the complaint was wholly without 
merit (and indeed that it made "undeniably false and meretricious charges 
against appellees") (p. 6), and urges this Court to affirm on that ground 
(pp. 2-7, 18, 19, 20). In effect, appellees seek to relitigate in this Court 
their motion for summary judgment. After denial of summary judgment 
appellees filed their Answer which presented issues of implied termina- 
tion of the written agreement, ratification of appellees' activities and 
estoppel (J.A. 11-13). The case thus presents a number of controversies 
arising from complicated business transactions and relationships of the 
parties. The court below made no finding on the merits (J.A. 34-35), 
and this Court cannot determine them, It is presumptuous, to say the 
least, for appellees to attempt to deprive appellant of a proper trial. 


Appellees claim that an affirmance of the dismissal would not de- 
prive appellant of its day in court, because certain issues selected by 
appellees will still be open to litigation in the separate action filed by 


appellees (Brief, p. 20). But appellant is entitled to its day in court on 


all its claims, notonly those which survive appellees’ censorship. 


3. Appellees ask this Court to infer that the Complaint "presented 
meretricious charges" (p. 2). As basis for that inference, appellees as- 
sert that appellant in its Brief did not "press the merit of its claims upon 
this Court.'’ The Court should not, of course, draw such an inference; 
appellant had no burden to proclaim that its action was meritorious. Con- 
cerning the merits, appellant's Brief noted that appellees have admitted 
that the action had substantial merit: appellees used appellant's funds 
for appellees’ labor and they therefore admit that they are indebted in 
the sum of $12,116.01 (p. 19). Appellees' Brief asserts that this item 


arose "in open dealings” between the parties (p. 19). But appellee 
McDermott testified that he used Irons & Reynolds" labor without any 
authorization, and that he could not recall when he first informed Irons 
& Reynolds that a credit was due on that matter. (J.A. 36-37,40). These 
are hardly "open dealings." 


4. Appellees concede the force of Surowitz v. Hilton Hotels Corp., 
382 U.S. 363, 15 L.Ed.2d 807 (1966), which holds that "the basic pur- 
pose of the Federal Rules is to administer justice through fair trials, 
not through summary dismissals...'" Appellees nevertheless assert 
that "wilful’’ in Rule 37(d) simply means conscious or intentional fail- 
ure to appear for a deposition or to make timely answer to interroga- 
tories. (Brief, p. 16). If this is the rule in the Seventh Circuit it con- 


flicts, as our Brief showed, with the Fifth Circuit and especially with 


the recent cases in the Second Circuit (pp. 10, 12, 14). The Court of 
Appeals cases chiefly relied upon by appellees are distinguishable. In 
United States v. 3963 Bottles, 265 F.2d 332, 336-7 (C.A. 7), defendant 


offered only a frivolous excuse for refusing to answer interrogatories. 
In Collins v. Wayland, 139 F.2d 677 (C.A. 9, 1944), plaintiff had vio- 
lateda court order: "'... he disregarded the notice and the. court's 
order and wilfully failed to comply with either". In Peitzman v, City 
of Ilimo, 141 F.2d 956, 960 (C.A. 8, 1944) defendant had sought to 
enjoin the deposition and the court had held against him after a hear- 
ing; this was a court determination that he was required to appear. 

In United States v. Continental Casualty Co., 303 F.2d 91 (C.A. 4, 1962), 
defendant's answer denied facts clearly within its knowledge and later 
admitted these facts in answers to the first set of interrogatories. 
This, ''together with the fact that there were pending in court twenty- 
seven different actions on the same bond, convinced the court that 
defendant was engaged in dilatory tactics and that it had no valid de- 
fense to plaintiff's claim."" Delphy v. Bernuth, Lembcke Co., Inc., 

217 F.2d 301 (C.A. 2, 1954) is hardly good authority for appellees’ 


position, in view of the later Second Circuit decisions, Gill v. Stolow, 
240 F.2d 669, 670 (1957); Independent Productions Corp. v. Loew's 
Incorporated, 283 F.2d 730, 733 (1960), and United States v. ""Firma- 
tron by Norruth", 324 F.2d 497 (1963). 


5. Appellees’ Brief (pp. 11-14) seeks to distinguish Duell v. Duell, 
85 U.S. App. D.C. 78, 82, 178 F.2d 683, 687 (1949) by asserting that the 
failure of Mr. Irons to appear gave rise to an inference that plaintiff- 
appellant thereby admitted its action was without merit. But the court 
below did not draw any such inference (and such inference cannot rea- 
sonably be drawn). The motion was granted solely because the court 
believed the witness’ explanation was not a "good excuse" (J.A. 34). 
The court stated: "The thing about your client is that he wants to han- 
dle this case in his own way, not according to the rules of law" (id.). 
The dismissal was a punishment for what the court below felt was dis- 
respect for the Rules. Accordingly, Duell v. Duell applies, not Ham- 


mond Packing Co. v. Arkansas, 212 U.S. 322, 53 L. Ed. 530 (1908), re- 
lied on by appellees. 


6. Appellees cannot properly rely on Link v. Wabash RR. Co., 
370 U.S. 626, 8 L. Ed. 2d 734 (1962). That case involved the inherent 
power of a court to dismiss an action for failure to prosecute. Counsel 
failed to attend a pretrial conference, after repeated dilatory moves, 
including a delay of 19 months in answering interrogatories (370 U.S. at 
628-629, 634-635). Moreover, Lik is inconsistent with the philosophy 
of the most recent Supreme Court decision, Surowitz v. Hilton Hotels 


Corp., 15 L. Ed.2d 807 (1966) relied upon in appellant's Brief (p. 10). 
There was no dissent in Suvowitz, and the opinion, expressing the views 
of six members of the Court, was written by Justice Black, who had 
written the dissenting opinion in the 4-3 Lzk decision. 


Respectfully submitted, 


STANLEY KLAVAN 

J. H. KRUG 
839 17th Street, N. W. 
Washington, D.C. 


Attorneys for Appellant 


Of Counsel: 
HILMER, KLAVAN & KRUG 
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STATEMENT OF QUESTIONS PRESENTED 


In the view of Appellees the questions presented for decision are 
the following: 


1. Whether the Trial Court committed clear error in deciding that 
the Plaintiff (Appellant), by its president, "wilfully" failed to appear 
before the officer who was to take its deposition (F.R.C.P. 37(d)), where 
Plaintiff's president informed the Court by affidavit that he had not 
appeared on the date set (January 5, 1966) solely because of the fact 
that he was informed, when he made a flight reservation from his home 
in Florida to the District of Columbia, that ''due to the tourist season, 
it would be impossible for him to get a flight back from the District of 
Columbia to his home. . .""and that "transportation other than by air 
would have been so time consuming that it would have interfered with 
his business.” 


2. Whether the Trial Court, having determined that there was a 
wilful failure to appear, clearly abused its discretion in dismissing 
Plaintiff's action pursuant to F.R.C.P. 37(d), upon consideration of 
these further facts: 


(a) Plaintiff's deposition by its president had originally been set 
for November 10, 1965; at its request continued to December 2, 1965; 
and further continued to January 5, 1966, at Plaintiff's request, as 
noted by praecipe filed with the Court; 


(b) That Plaintiff had taken and completed depositions by Defend- 
ants on October 22 and 25, 1965; and 


(c) That Plaintiff's complaint accused Defendants of conspiracy, 
double-dealing, and fiduciary breaches, and patently adversely affected 


their legitimate business interests and individual reputations. 


(iii) 


INDEX 


COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. Appellant's Failure To Appears Was Clearly 
Wilful, and the Circumstances Fully Warranted 
an Order and Judgment of Dismissal 


A. Disobedience to a Court Order Is Not a 
Precondition to Dismissal 


B. There Is No Issue of Due Process Present 
C. The Sole Issue Is: Did the Lower Court 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 20,147 


IRONS & REYNOLDS, INC., 
Appellant, 


JOHN J. McDERMOTT, et al., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 
COUNTERSTATEMENT OF THE CASE 


The most remarkable aspect of the Appellant's brief is the almost 
total absence of any reference to its alleged claims against Appellees. 
One would certainly expect a truly aggrieved Complainant to press the 
merit of its claims upon this Court, in support of its cry that it has 
been deprived of its day in Court. But Appellant carefully avoids dis- 
cussing its claims, except for a passing reference to a sum admittedly 
due to it from Appellee corporation (Brief, 19), which has been credited 
by Appellee to Appellant's account as an offset against the greater sum 


due from Appellant, in a still pending suit in which Appellees occupy 
the roles of Plaintiffs in the District Court below (JA 41, 44). 


Appellant has avoided reference to the complaint which has been 
dismissed, because it undeniably presented meretricious charges of 
conspiracy, double-dealing and fiduciary breach against the Appellees, 
for the purpose of harassing and punishing them in their individual and 
business interests and reputations. Indeed, Appellees found the charges, 
and their repetition among the building trades, so injurious to their 
reputations and business interests, that they felt compelled to seek the 
earliest judicial determination possible. Accordingly, they moved prior 
to answer for summary judgment in their favor upon most detailed affi- 
davits and exhibits (JA 50, R.). 


Failing in their motion for summary judgment, Appellees persisted 
in their attempt to secure the earliest judicial determination. On 
October 22 and 25, 1965, Appellees appeared and completed oral depo- 
sitions at the request of Appellant. Thereafter, Appellees prepared to 
take Appellant's deposition by William G. Irons, Jr., its president, on 
November 10, 1965, pursuant to proper notice served on October 26, 
1965. The appearance of Mr. Irons under oath presented Appellees 
with their first opportunity to pierce the evasions in the affidavit of 
another individual, which Appellant had submitted in opposition to their 
motion for summary judgment. When Appellant requested its second 
continuance of Mr. Irons' deposition, to January 5, 1966, Appellees’ 
attorney again repeated in his consenting letter their wish to have this 
litigation disposed of as soon as possible, "as the mere fact of its pen- 
dency is harmful to their reputation and business standings" (JA 27). 
When Mr. Irons failed to appear on January 5, 1966, pursuant topvaecipe 
filed with the Court on December 2, 1965, Appellees moved to dismiss 
Appellant's complaint. 


The meretricious nature of the complaint which has been dismissed 
at this point stands clearly revealed and is undeniable. On May 4, 1965, 
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Appellant filed its complaint, in which it alleged that on that date it was 
engaged in the District of Columbia, with offices at 1724 H Street, N.W. 
in the business of building construction and repair; that defendant 
McDermott, its business manager, did in the summer of 1964, enter 
into an illegal conspiracy with defendant Middlekauff, also Appellant's 
employee, pursuant to which they formed and controlled Appellee cor- 
porationto procure, and did procure, building and construction contracts 
in the District of Columbia, without Plaintiff's knowledge or consent, 
in violation of the terms of a written agreement between Appellant and 
Appellee McDermott, dated January 1, 1947, and the fiduciary duties 
owed to Appellant by the individual Appellees. Appellant, accordingly, 
prayed to recover $50,000 in compensatory damages, $25,000 in puni- 
tive damages, and the "gains, profits, and advances derived by defend- 
ants. . .which would otherwise have enured to plaintiff... ." 


The truth of the matter, and Appellant does not now deny it, is in 
pertinent part as follows: ! 


At the outset of 1964, Appellee McDermott was and had been for 
many years a vice-president and director of Appellant, a New York cor- 
poration, and had since 1947 acted as manager of its District of Colum- 
bia offices. He generated new business over an area of several states, 
and ran the office and its business. He had as his assistant during this 
period Appellee Middlekauff, who, also, was an officer of Appellant. 


Prior to the suit Appellant had been owned and operated by two 
brothers, Henry G. Irons and William G. Irons, II, until their deaths in 
August and November, 1962. Appellee McDermott had become associ- 


See Defendants' Motion for Summary Judgment, supporting affidavits and ex- 
hibits, and opposing affidavit of Francis S. Bensel (R.). Subsequent to the entry 
of the judgment here appealed from, Appellees as plaintiffs in their pending suit 
(Civil Action No. 1466-65) took the deposition of George H. Traylor, a defendant 
in the suit and an officer of Appellant at the times in question. Mr. Traylor's 
deposition further supports this recital of fact. 


associated with the Irons brothers in 1943 and had remained with them 
as an employee of Appellant continuously since that date. Upon the 
death of the Irons brothers their stock interests in Appellant passed to 
their estates, and William G. Irons, Jr., son of William G. Irons, II, 
became president of Appellant corporation. 


Under a written contract dated January 1, 1947, with Appellant, 
Appellee McDermott was paid a salary and 15% of the net profits on the 
business generated and managed by him in the Washington office. 
Through 1964 (excluding that year, which is in dispute and the subject 
of a claim by Appellee in his pending suit), McDermott received as 
salary a total of more than $217,000 from Appellant, together with addi- 
tional profit-shares totalling more than $153,000. 


Appellee Middlekauff had no writtenagreement with Appellant. From 
the outset she received a salary from it, and beginning with 1960 she 
entered into an oral agreement with Appellant under which it paid to 


her, in addition to said salaries, 7-1/2% of the net profits of the Wash- 
ington office. Her claim for her share of the profits in 1964 is the sub- 
ject of a claim by her in Appellees’ pending suit. 


During March, 1964, Appellant's directors at a meeting presided 
over by its president (William G. Irons, Jr., the defaulting witness) 
decided to liquidate all business affairs of Appellant. In April, 1964, 
Appellant communicated its decision to Appellees McDermott and 
Middlekauff in Washington. It at that time requested them to continue 
as officers and employees of Appellant for the purpose of winding up 
all matters inthe Washington office, for which services they would con- 
tinue to receive their current salaries until December 31, 1964. The 
individual Appellees agreed to act for Appellant as its liquidating 
agents, and from that time on to December 31, 1964, did so as Appel- 
lant's employees. They were specifically instructed at the outset not 
to undertake any new business for Appellants. 


In September, 1964, the individual Appellees incorporated McDer- 
mott Associates, Inc. in the District of Columbia, and said corporation 
undertook building contracts in the area. Appellant, and particularly 
its president, William G. Irons, Jr., was informed of this contempora- 
neously by individual Appellees, and expressed his approval to them. 


In December, 1964, it being apparent that the liquidation of Appel- 
lant's affairs could not be completed during 1964, Appellant negotiated 
with Appellee McDermott Associates, Inc. to have that corporation con- 
tinue the liquidation into 1965. Appellees contend that the negotiations 
resulted inan agreement under which McDermott Associates under- 
took to continue liquidation in behalf of Appellant as of January 1, 1965, 
and that there is due to it under this agreement the sum of approxi- 
mately $22,000, which is reduced by credits due to Appellant to a bal- 
ance due from Appellant of approximately $15,000. Appellant has denied 
that its negotiations with McDermott Associates resulted in an agree- 
ment, and has denied liability to McDermott Associates. The resolution 
of this dispute must, of course, await a decision on the merits in Appel- 
lees’ pending action (JA 41). 


What is of importance in this appeal is that, while Appellant alleges 
in its complaint that it had no knowledge of the existence of McDermott 
Associates, the truth is that it not only knew of the existence of the cor- 
poration, but had, at the least, negotiated with it in December, 1964, to 
take over the liquidation activities which Appellees McDermott and 
Middlekauff were relinquishing on December 31, 1964. 


Early in 1965,after McDermott Associates had taken over the liq- 
uidating activities, the individual Appellees disputed Appellant's insis- 
tence that it was an implied provision of its agreement with McDermott 
Associates that the individual Appellees execute a release and waiver 
of any claims against Appellant which might have arisen in their favor 
prior to January 1, 1965. The individual Appellees denied the existence 


of such an understanding and refused to execute the demanded waiver 
and release. In February, 1965, Appellant assumed to terminate and 
disavow any agreement with McDermott Associates. 


In short, the complaint which Appellant seeks to have this Court 
reinstate is not only without merit, but falsely accuses the Appellees 
of conspiracy, double-dealing and fiduciary breaches. Appellant's wil- 
fulness with respect to the misrepresentations in its complaint cannot 
be doubted, for it is beyond belief that it could inadvertently misrepre- 
sent that it was in the construction business in the District of Columbia 
on May 4, 1965, from an office building which it had sold and vacated 
on December 31, 1964, pursuant to a formal decision to liquidate, made 
in March, 1964; or that it could in good faith accuse Appellees of con- 
spiring in the "summer of 1964" to injure it by conspiring to violate 
Appellee McDermott's written contract of January 1, 1947, when it knew 
that it had nullified the written agreement by its unilateral decision in 
March, 1964, to liquidate its business affairs and hire the individual 
Appellees to act for it thereafter solely as liquidating agents; or that it 
could innocently charge the individual Appellees of secretly and illegally 
forming and using McDermott Associates, Inc. without Appellant's 
knowledge or consent, when in truth it was not only aware of its forma- 
tion and activities during the summer of 1964,” but in December, 1964, 
entered into negotiations with it for the purpose of having it carry on 
the liquidation after it dropped the individual Appellees from its payroll 
on December 31, 1964. 


Appellant, in short, is seeking the reinstatement of undeniably false 
and meretricious charges against Appellees, which were filed for the 
sole purpose of intimidating them from seeking judicial relief on legi- 


2 Mr. Traylor (see footnote 1) has testified that during the summer of 1964 he 
and William G. Irons, Jr., Appellant's president, visited Washington, and that 
they both knew at that time of McDermott Associates and that it was performing 
construction work at the time (pp. 23-28, 69). 


timate claims which they had against Appellant — and which are now in 
issue in their pending suit in the Court below. 


This is the background against which the failure of Appellant, acting 
through its president, William G. Irons, Jr., to appear on November 10, 
1965, December 2, 1965, and, finally, on January 5, 1966, must be viewed. 
In agreeing to Appellant's second request for a continuance, Appellees’ 
attorney emphasized their wish "'to have this litigation disposed of as 
soon as possible as the mere fact of its pendency is harmful to their 
reputation and business standings" (JA 27). To stress the matter fur- 
ther, Appellees’ attorney insisted upon the filing of a praecipe that the 
deposition had been reset to January 5, 1966, at Appellant's request 
(JA 28). 


Appellant did not appear on January 5, 1966. William G. Irons, Jr., 
in an affidavit, informed the Trial Court of the reason for his failure to 
appear on January 5, 1966, as follows: That he is a resident of Florida; 
that in making a reservation for airflight to the District of Columbia to 
appear on January 5, 1966, he was informed "that due to the tourist 
season, it would be impossible for him to get a flight back from the 


District of Columbia to his home ..." and that "transportation other 


than air would have been so time consuming that it would have inter- 
fered with his business" (JA 30). 


Finally, Appellees’ counsel represents to the Court with respect to 
matters involving himself: 


1. He made no representation to Appellant's counsel that he would 
seek only an order directing Mr. Irons to appear and give testimony. 
He informed Appellant's counsel that he would move for an order pur- 
suant to Rule 37(d), dismissing the action. 


2. He was delayed in the filing of the motion, as Appellant's coun- 
sel has been informed, by the fact that his wife suffered a critical heart 
attack on January 19, 1966. She was hospitalized because of this for 


more than a month, and during the first weeks her condition required 
24-hour nursing services. My attendance at the hospital was almost 
continuous until it appeared clear that my wife would survive. Regret- 
tably, my absence from my offices necessarily interrupted legal 
matters which were pending. 


SUMMARY OF ARGUMENT 


The Appellant's failure to appear to give its deposition was clearly 
wilful, and the order and judgment, pursuant to Rule 37(d), dismissing 
its action was fully warranted by the circumstances. The order and 
judgment is a just exercise of sound discretion by the court below, and 
should be affirmed. 


ARGUMENT 


I 


Appellant's Failure To Appear Was Clearly Wilful, 
and the Circumstances Fully Warranted an Order 
and Judgment of Dismissal 


A. Disobedience to a court order is not a precondition to dismissal. 


At the outset, it seems desirable to identify and clear away the 
fallacious contentions raised by Appellant in its brief. It contends, for 
one, that there must be a violation of a court order before Rule 37(d) 
may be applied (Point I). None of the authorities cited by it, however, 
support its contention; and the Rule itself, and cases applying it, make 
it clear that the lawisotherwise. The one case cited by Appellant which 
even approaches its contention, Maurer-Neuer, nc. v. United Packing- 
house Wkrs. of Am, (DC Kan. 1960), 26 F.R.D. 139, was decided ona 
finding that a delay in answering interrogatories was not wilful. The 
greatest comfort to be derived by Appellant from this case is the 
expressed "feeling" of the Court that Rule 37(b) [sic] should be applied 


only after disobedience of "an order compelling an answer under Rule 
37(a)."" How Appellees in the instant case could rationally make appli- 
cation for an order under Rule 37(a), Appellant does not pause to explain. 
The soundness of the Court's logic in applying Rule 37(a) to a case 
where a party does not respond at all to written interrogatories seems 
highly questionable, but this is not a matter which need be explored in 
this appeal. 


The language of Rule 37(d) is unambiguous. It states that a party 
who wilfully fails to appear "after being served with a proper notice," 


shall be subject to the Rule's provisions. Breach of a court order is 
not a prerequisite, and the cases so hold. Delphy v. Bernuth, Lembcke 
Co., (CA 2d 1954) 217 F.2d 301; Peitzman v. City of lllmo, (CCA 8th 
1944) 141 F.2d 956, cert. denied 323 U.S. 718; Loosley v. Stone, (SD 

Ill. 1954) 15 F.R.D. 373; Millinocket Theatre v. Kurson, (Maine ND 
1940) 35 F.Supp. 754; Roerich v. Esquire Coronet, Inc. (SD NY 1941) 

1 F.R.D,. 692; Stephens v. Sioux City & New Orleans Barge Lines, Inc., 
(WD Mo. 1962) 30 F.R.D. 397; Dictograph Products v. Kentworth Corpora- 
tion (WD Ky. 1947) 7 F.R.D. 543; see Collins v. Wayland (CA 9th 1944) 
139 F.2d 677, cert. denied 322 U.S. 744. Cf., with respect to failure to 
respond to interrogatories, United States v. Continental Casualty Co., 
(CA 4th 1962) 303 F.2d 91; Brookdale Mill v. Rowley, (CA 6th 1954) 218 
F.2d 728; United States v. 3963 Bottles, etc., (CA 7th 1959) 265 F.2d 332, 
cert. denied 360 U.S. 931; Milewski v. Schneider Transportation Com- 
pany, (CA 6th 1956) 238 F.2d 397. 


The textbook authorities find no difficulty with the language of the 
Rule or the cases applying it: 


The sanctions of Rule 37(d) apply without regard 
to whether the court has ordered the delinquent party 
to appear for his deposition or answer his interroga- 
tories. This subdivision provides a means for enforc- 
ing the nonjudicial procedure for taking the deposition 
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of a party or securing answers to interrogatories. 
Barron and Holtzoff, Federal Practice (1961), Vol. 
2A. p. 551. 


* OK OK 


Thus, under this Rule, if a party (or an officer 
or managing agent of a party) wilfully fails to appear 
at the hearing to take his deposition, the court on 
motion and notice may strike out his pleading and 
dismiss the action or permit the adverse party to 
proceed to judgment. Moore, Federal Practice 
(2d Ed. 1963), Vol. 4, p. 2806. 


Appellant throughout its brief patently mislabels as preconditions 


those instances where a court, in exercising its discretion, has granted 
the defaulting party a grace period in which to appear. 


Clearly, Appellant contends for a procedure which is completely 
hostile to that long since adopted by the Rules with respect to pre-trial 
depositions. Appellant apparently looks to the old days, when deposi- 
tions were required to be Court-ordered, and counsel could not proceed 


by notice alone. Rules 26(a), 30. 


The inherent vice in Appellant's contention is that, if accepted, it 
would serve to destroy the now well-established practice of proceeding 
by notice. If a party were permitted to wait upon a Court order before 
appearing to give testimony, it cannot be doubted that alert counsel 
intent upon taking his testimony would press for such an order at the 
first opportunity. Fearful that he would merely be losing time with a 
recalcitrant opponent, counsel would no longer be willing to accommo- 
date to a continuance of the date originally scheduled in the notice. 


The instant case is squarely in point. Although Appellant states 
that, "The court. . authorized dismissal of the action, simply because 
Mr. Irons had failed to appear at his deposition as noticed, and because 
the excuse in his affidavit was inadequate" (p. 9), the complete picture, 
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of course, is that the notice required Mr. Irons to appear on November 
10, 1965. At his requests, it was continued to December 2, 1965, and, 
finally, to January 5, 1966. Had Appellees’ counsel been faced with the 
need for a preliminary order directing Mr. Irons to appear, can there 
be any doubt that he would have moved for such an order immediately 
upon Mr. Irons’ failure to appear on the first noticed date, November 
10, 1965 ? 


Quite obviously, Appellant’s contention would, if honored, trouble 
the Court docket once again with the burdensome practice which led to 
adoption of the notice procedure. The notice procedure has worked 
well, and it does not lie with a party who wilfully ignores it to complain 
about its fairness. Basically, Appellant contends for a kind of "last 
clear chance" doctrine to be incorporated into the discovery procedure, 
so that a wilful party may know just how far he may safely obstruct and 
harass, before he runs the danger of being called to account. 


B. There is no issue of due process present: 


The second makeweight argument used by Appellant involves its 
contention about due process. This point really runs at odds with Appel- 
lant's initial complaint about the absence of violation on its part of a 
court order directing it to appear and depose. Absent such a violation, 
it seems incongruous for Appellant to say, in its second breath, that the 
judgment below violates due process, because it was intended to punish 
(for a violation of a court order). Hovey v. Elliott, (1897) 167 U.S. 409, 
17 S. Ct. 841, 42 L. Ed. 215; Duell v. Duell, (CA DC 1949), 85 U.S. App. 
D.C. 78, 178 F.2d 683. 


The impact of due process upon orders such as those prescribed 
by Rule 37(d) has long since been considered and decided by the Supreme 
Court. In Hammond Packing Co. v. Arkansas, (1908) 212 U.S. 322, 29 
S. Ct. 370, 53 L.Ed. 530, that Court determined that such orders did 
not violate the requirements of due process. Distinguishing Hovey v. 
Elliott, supra, the Court wrote (at pp. 350-351): 
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. . Hovey v, Elliott involved a denial of all right 
to defend as a mere punishment. This case presents 
a failure by the defendant to produce what we must 
assume was material evidence in its possession and 
a resulting striking out of an answer and a default. 
The proceeding here taken may therefore find its 
sanction in the undoubted right of the lawmaking 
power to create a presumption of fact as to the bad 
faith and untruth of an answer begotten from the sup- 
pression or failure to produce the proof ordered, when 
such proof concerned the rightful decision of the cause. 
Ina sense, of course, the striking out of the answer 
and default was a punishment, but it was only remotely 
so, as the generating source of the power was the right 
to create a presumption flowing from the failure to pro- 
duce. The difference between mere punishment, as 
illustrated in Hovey v. Ellioll, and the power exerted 
in this, is as follows: In the former due process of 
law was denied by the refusal to hear. In this the 
preservation of due process was secured by the pre- 
sumption that the refusal to produce evidence material 
to the administration of due process was but an admis- 
sion of the want of merit in the asserted defense. The 
want of power in the one case and its existence in the 
other are essential to due process, to preserve in the 
one and to apply and enforce in the other. In its ulti- 
mate conception therefore the power exerted below was 
like the authority to default or to take a bill for confessed 
because of a failure to answer, based upon a presumption 
that the material facts alleged or pleaded were admitted 
by not answering, and might well also be illustrated by 
reference to many other presumptions attached by the 
law to the failure of a party to a cause to specially set 
up or assert his supposed rights in the mode prescribed 
by law. 


The case of Duell v. Duell, (CA DC 1949), 85 U.S. App. D.C. 78, 
178 F.2d 683, relied upon by Appellant, was decided by this Court on the 
very point that it fell within the Hovey category, and not that of Hammond. 
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Having failed to make an appearance before the Court's auditor, Duell 
was cited, adjudged in contempt and ordered committed for thirty days. 
Duell absented himself from the District and was not apprehended. 
Thereafter, Duell's deposition was taken outside the District. Appellee's 
counsel was present and cross-examined him. On the trial date the 
court, sva sponte, struck Duell's answer because of his prior contempt, 
and a money judgment was entered in Appellee's favor as on a default. 


Basically, this Court's decision in the Duell case rested upon its 
finding that the order of commitment was invalid, because its terms 
were such that it could be "imposed only in a proceeding instituted and 
tried as for criminal contempt." (At p. 82) 


This Court, then, went on to overrule the trial court's action in 
striking Duell's answer: 


. . for the further reason that civil contempt may not 
be punished in that fashion unless it grows out of a 
defendant's failure to produce, when ordered to ‘do so, 
material evidence in his possession or under his con- 
trol [citing Hovey]... 


The Hovey case holds it is a denial of due process 
to strip a defendant of his defenses as punishment for 
contempt. The Hammond opinion does not modify that 
rule; its holding is that, when a defendant has sup- 
pressed or failed to produce relevant evidence in his 
possession which he has been ordered to produce, a 
presumption arises as to the bad faith and untruth of 
his answer which justifies striking it from the record 
and rendering judgment as though by default. 


In the case before us it does not appear that Duell 
suppressed or failed to produce material evidence in 
his possession which the auditor had ordered him to 
produce (at p. 82). 


The Duell case, accordingly, merely reaffirmsthe rule of Hammond, 
and read in the context of the instant appeal makesit clear that the issue 
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of due process is not involved. The dismissal below was not intended 
as a punishment, but as a just measure of relief to Appellees for the 
continued and wilful failure of the Appellant (Irons) to appear and be 
examined under oath with respect to the unsworn and extremely hurtful 
allegations of wrongdoing contained in its complaint. It was Appellees’ 
right to put Irons to his oath about them at the earliest opportunity, and 
they were not required to await his convenience. As Appellant's presi- 
dent, Irons bore responsibility for the filing of the charges, and it was 
his duty to appear and submit to examination concerning them at the 
earliest date. His wilful refusal to appear on the scheduled date, after 
two prior continuances, certainly warranted the court below in making 
application upon the record before him of the Hammond presumption. 


Societe Internationale v. Rogers, (1958), 357 U.S. 197 78 S.Ct. 1087, 
2 L.Ed. 2d 1255, does not support the Appellant's position inthe slightest. 
The Supreme Court there reaffirmed the Hammond doctrine, but set 
aside anorder of dismissal where it appeared that a Master had affirm- 
atively found that the defaulting plaintiff had shown good faith in its efforts 
to produce additional documents (it having already produced more than 
190,000), which Swiss criminal law forbade it to reveal. In the absence 
of "wilfulness, bad faith, or any fault’ on the part of plaintiff, the 
Supreme Court determined that "the presumption utilized by the Court 
in the Hammond case might well falter under such circumstances," if 
it construed Rule 37 to authorize a dismissal. 


Obviously, due process is not involved, in the light of Hammond 
and Societe Internationale, where dismissal of an action is predicated 
upon a wilful default in giving testimony and it is pertinent to note in 
considering any due process argument, that the Rule 37 order must 
satisfy procedural safeguards which are not imposed upon the inherent 
power of a court to dismiss an action for dilatory conduct or a failure 
to comply generally with its rules. Link v. Wabash Railroad Co., (1962) 
370 U.S. 626, 82S. Ct. 1386, 8 L. Ed. 2d 734; Rule 41(b); cf., Societe 
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Internationale v. Rogers, supra; Independent Productions Corp. v. 
Loew's Incorporated, (CA 2d 1960) 283 F.2d 730. 


In the Link case, the Supreme Court affirmed the trial court's dis- 
missal, sua sponte, of a complaint, upon the failure of plaintiff's coun- 
sel to attend a pre-trial conference. The trial court found inadequate 
counsel's telephone excuse that "he was busy preparing papers to file 
with the [Indiana] Supreme Court," but that he would be free to attend 
the next afternoon, or the day following. In the course of its opinion the 
Supreme Court wrote: 


Accordingly, when circumstances make such action 
appropriate, a District Court may dismiss a complaint 
for failure to prosecute even without affording notice of 
its intention to do so or providing an adversary hearing 
before acting. Whether such an order can stand on appeal 
depends not on power but whether it was within the per- 
missible range of the court's discretion. (At p. 633). 


* Ok OK 


Finally, this is not a case in which failure to com- 
ply with a court order "was due to inability fostered 
neither by. . .[petitioner's] own conduct nor by circum- 
stances within its control.'"' Societe ternationale v. 
Rogers, 357 U.S. 197, 211. Petitioner's counsel re- 
ceived due notice of the scheduling of the pretrial 
conference, and cannot now be heard to say that he 
could not have forseen the consequences of his. own 
default in attendance. (At p. 636). 


C. The sole issue is: Did the lower court abuse its discretion ? 


Having shunted aside the irrelevant, we come then to the heart of 
the dispute: Did the court below abuse its discretion, when it dismissed 
the action in the specific circumstances present in this case ? 


There really cannot be any doubt that Appellant (Mr. Irons) "wilfully" 
failed to appear and depose. His affidavit makes this clear. Because 
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the appearance would have inconvenienced him, he made a conscious 

and arbitrary decision not to appear. Beyond this, although it is a cum- 
ulative and not necessary ingredient, is present the reasonable inference 
that his attorney, faced with two prior non-appearances by his client, 


cautioned against the consequences of an additional failure to appear. 


The Seventh Circuit has defined wilful failure under Rule 37(d) as 
"any intentional failure as distinguished from involuntary noncompliance. 
No wrongful intent need be shown." United States v. 3963 Bottles, etc., 
(1959) 265 F.2d 332, 337, and it is a matter of significance that Appel- 
lant's default stands free of any fault on the part of its counsel. 


After consenting to the initial postponement, Appellees’ counsel on 
the occasion of the second request required a praecipe with respect to 
the further postponement, and wrote to Appellant's counsel to inform 
Irons that he "must" appear on the rescheduled date of January 5, 1966 
(JA 27, 28). Appellant's counsel informed the lower court that he had 
“attempted to cooperate in every possible way" (JA 33), leaving the 
court to draw the clear inference that counsel had done all he could to 
secure the witness’ appearance. Considering the competence of counsel, 
there should be no doubt that his efforts to secure his client's appear - 
ance included a warning of the hazards that would attend a default. As 
the court below observed, Appellant wilfully sought to bend the law to 
suit its sole convenience and purpose, and it cannot now fairly complain 
of the consequence. 


Having established an arbitrary decision not to appear, did the 
court below on its part also act arbitrarily in dismissing the complaint? 
We respectfully submit that this Court can only reach such a conclusion 
by ignoring the circumstances of the case and by adopting Appellant's 
contention that it is entitled, as a matter of right, to at least four bites 
at the apple. 


In every case, the court faced with a 37(d) motion must determine 
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for itself the order which will best serve the interests of justice in the 
circumstances which are present in that specific case. The facts in 
each case, of course, predicate the justness, or unfairness, of the order 
entered. 


It is wholly immaterial that some other judge might have given 
Appellant the "last chance" he mistakenly claims as a right. Nor does 
the Appellant's use of color-words, such as "drastic" or "penalties," 
shed light on the issue here involved. 


Whether 37(d) orders are ''drastic" or "penalties," of course, 


depends on each factual picture. If the defaulter was, indeed, ill, Hin- 

son v, Michigan Mutual Liability Co., (CA 5th 1960) 275 F.2d 937; Gill 

v. Stolow, (CA 2d 1957) 240 F.2d 669; or a bystander in the presence of 
counsel's inattention or negligence, or of the intricacies of pretrial 


maneuvering for position, Stephens v. Sioux City & New Orleans Barge 
Lines, Inc., (WD Mo. 1962) 30 F.R.D. 397; Republic Productions, Inc. 
v. American Fed. of Musicians, (SD NY 1962) 30 F.R.D. 159; Gusa v. 
United States, (ED NY 1963) 31 F.R.D. 518; or otherwise free of fault, 
Societe Internationale v. Rogers, (1958) 357 U.S. 197, 2 L. Ed. 2d 1255; 
Read v. Ulmer, (CA 5th 1962) 308 F.2d 915, of course, a Rule 37(d) 
order would constitute a penalty. 


But, it can also be truthfully said, that it would penalize the party 
moving for a 37(d) order to deny it relief in the face of the obstructive 
tactics displayed in this case, or in United States v. Continental Casualty 
Company, Peitzman v. City of Illmo, Collins v. Wayland, or Brookdale 
Mill v. Rowley, supra. 


The discretion of the lower court is presumed to have been fairly 
exercised. It cannot be measured by the mere passage oftime or amor- 
phous generalities decrying drastic or precipitate action. 


In Delphy v. Bernuth, Lembcke Co., (CA 2d 1954) 217 F.2d 301, the 
plaintiff's action was dismissed after he failed to appear and depose on 
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the first date noticed. Affirming on appeal, the Second Circuit ina per 
curiam (at p. 301-302) wrote: 


Plaintiff here protests vigorously that his civil 
action remained pending for only 29 days; but the 
procedure which led to its dismissal appears routine 
and regular. 


* Ok Ok 


There is nothing to the objection of undue speed; 
the procedure is well within all limits set in the rules. 
Appellant's insistence that "only a slight delay'"' in discovery is 

involved, is, of course, a patent gloss. Although the delay was not "so 
deep as a well, nor so wide as a churchdoor,"' it served its purpose to 
injure and destroy. Appellant's president was of immediate importance 
to Appellees in their urgent need to expose the meretricious nature of 
the complaint. They were entitled to have this sworn testimony sooner, 
rather than later. 


They had once been fended off by an evasive affidavit in opposition 
to their motion for summary judgment. It was their right to come to 
immediate grips with the one individual who could not evade the truth — 
Appellant's president (Mr. Irons); and armed with his admissions, to 
move again for summary judgment. 


Particularly apropos is the language of the Fourth Circuit on this 
point, in United States v. Continental Casualty Company, (1962), 303 
F.2d 91, 92: 


Defendant's counsel here contends that the court 
below abused its discretion. On this record, we cannot 
agree. The Rules were designed to secure "the just, 
speedy and inexpensive determination of every action" 
Fed. R. Civ. P. rule 1, 28 U.S.C_.A. A defendant may 
not ignore the plain mandate of the Rules. The defend- 
ant's assumption that he could with impunity ignore the 
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requirements of Rule 33 because the next term of court 
at which the case might presumably be tried was several 
months away shows a basic misunderstanding of the pur- 
pose and spirit of the Rules. A party to an action has 
the right to have the benefits of discovery procedure 
promptly, not only in order that he may have ample 

time to prepare his case before scheduled trial, but 

also in order to bring to light facts which may entitle 
him to summary judgment or induce settlement prior 

to trial. : 


We come, finally, to Appellant's mistaken reliance upon Suvowitz v. 
Hilton Hotels Corp., (1966) 382 U.S. 363, 86S. Ct. 845, 15 L. Ed.2d 807. 
Appellees, nevertheless, will accept Appellant's statement that "where 
an action appears to have merit the court should be particularly reluc- 
tant to dismiss it without trial" (Brief, at p. 8). But we have no doubt 
that the converse is also true; that where an action appears to have no 
merit, an order of dismissal should be sustained. 


The single meritorious claim to which Appellant refers to in its 
brief (p. 19), does not flow from Appellant's meretricious complaint 
that Appellees secretly and illegally conspired against it to incorporate 
McDermott Associates, Inc., and through that corporation to cheat it 
of "gains, profits and advances" by diverting them from Appellant's 
treasury. The claim, if it may be termed as such, arises from a cred- 
it created and acknowledged by Appellees in their pending suit as aris- 
ing in open dealings between Appellant and McDermott Associates, Inc. 
at a time when the same labor force was in use by McDermott Asso- 
ciates, Inc. in performing its construction work and by Appellant in 
completing its contracts in liquidation. 


It is clear that whatever legitimate claim, or claims, Appellant 


may have or assert against the Appellees, singly or jointly, will stand 
free of any sustainable contention that the Appellees were. guilty of con- 
spiracy or double-dealing with respect to the formation of McDermott 
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Associates, Inc. What standard of justice is it, then, that requires a 
complaint avowing such false and damaging charges to be reinstated. 


Does Appellant claim that it is entitled to a greater credit than the 
$12,000 computed by McDermott Associates, Inc. in adjusting common 
payroll costs? In answering McDermott Associates’ action, Appellant 
stated that "until a full accounting is rendered defendants [sic] are un- 
able to state what sum is owed to Irons & Reynolds, Inc. by the plain- 
tiffs."" (JA 48). Clearly, it has left itself free to claim and prove that 
it is entitled to more than the $12,000 credited to it. 


Does Appellant claim that, in December, 1964, when it was vacat- 
ing its office building and negotiating with McDermott Associates, Inc. 
to have the latter take over liquidation activities as of January 1, 1965, 
McDermott Associates improperly took some of Appellant's business 
machines, although Appellant had given McDermott Associates permis- 
sion only to take without charge such desks, chairs and filing cabinets 


as it needed? This, too, can be litigated in the still pending action 
(JA 48, par. 4). 


What claim is there which Appellant has against the Appellees that 
requires that the false and discredited charges in the complaint be re- 
smeared against the good names of Appellees? Appellees say there is 
none, and that a measure of Appellant's bad faith is its unwillingness to 
discard the tar brush and to content itself with a judicial resolution in 
Appellees’ pending action. 


CONCLUSION 


The judgment below should be affirmed on the ground that there 
has been no abuse of the lower court's discretion. 
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